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Earthquake Ruling has Impact Here
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Over the next several months, mil-
lions of Americans will be busy
adding up figures and digging up
records in order to square up their 2004 taxes with
Uncle Sam. Although most community associations
are not-for-profit corporations, contrary to popular
belief, associations are generally obligated to file tax
returns, and in many cases pay taxes.

For community associations with a fiscal year end-
ing December 31, federal tax returns must be filed by
March 15 of each year, unless an extension has been
granted. The association’s tax rate will either be 15%
or 30 % of certain types of net income, depending
upon the association’s tax filing situation.

Recently, the Internal Revenue Service issued a pri-
vate Revenue Ruling involving whether insurance
proceeds received by a condominium association, for
earthquake damage, were taxable. This Ruling may
be of interest to condominium associations in Florida
which receive hurricane insurance settlements, as well
as to unit owners who need to keep track of their “ba-
sis” in the unit, which will affect how much of a gain
the owner realizes when the property is sold.

In the case which was subject to the Revenue Ruling,
the association filed suit against the insurance com-
pany because they felt that not enough money had
been offered to repair the damages to the common
areas. An out-of-court settlement was reached two
years after the earthquake

Several owners had made repairs in the interim, and
the association intended to distribute portions of the
settlement proceeds to reimburse such owners.

The IRS concluded that the funds received by the as-
sociation, in its capacity as agent for the owners, were
not taxable to the association.

The IRS also ruled that under the facts of that case,
every unit owner would be required to reduce his or
her basis in the unit by the proportional amount of re-
covery received by the association attributable to the
common areas and the unit. The unit owners would
likewise be entitled to increase their basis in the unit
by their proportional share of the amounts used or re-
tained by the association for the repair or restoration
of common areas, plus the amounts expended by the
owner to repair damages to the unit resulting from
the earthquake.

While Revenue Rulings are not binding on parties
other than the taxpayer involved, they are the best
indication of the IRS’ position on a point of tax law.
Associations and individuals should consider the ef-
fect of settlements received from the 2004 hurricanes
in both the association’s tax picture, as well as the
individual owners’ taxable basis in the unit. See I.R.S.
Revenue Ruling 2004-39017...Release Date 9/24/04

Law Firm Sponsors Legal Seminar, Including Hurricane
Legal Issues

The Law Firm of Becker & Poliakoff, P.A. will be hold-
ing two seminars in Southwest Florida involving con-
dominium, cooperative, and homeowners’ association
law. Topics include review of court cases and legisla-
tive changes during the past year, as well as disaster
planning and recovery, and post-disaster legal issues.

The Fort Myers seminar will run from 8:30 a.m. -
12:00 p.m. at the Barbara B. Mann Performing Arts
Center, on Saturday, January 8, 2005.

The Naples seminar will run the same hours and will be held
at the Naples Bath & Tennis Club on January 22, 2005.
Both seminars are free of charge, and open to the public.

For registration call (239) 433-7707 or e-mail
cquinones@beckerlawyers.com. 52
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Q:A

Question: Is it correct that the “official records” for
a condominium association must be on paper or in
a form which is easily transferred to paper? (A.B.,
via e-mail)

Answer: Yes. The list of “official records” is
contained in section 718.111(12) of Florida’s condo
statute. Most of the records listed in the law refer
to “a copy” or a “photocopy” of the record, such
as the condominium documents, meeting minutes,
a current roster of unit owners, current insurance
policies, etc.

If the documents that are specifically listed as an
official record are not contained on “paper,” the
association would still need to maintain those
records in a form that could be inspected or copied
by unit owners. Section 718.111(12)(a)15 of the law
also states that “all other records” of the association
which are not specifically mentioned in the statute, but
which are related to the operation of the association,
are an official record too.

Therefore, records related to the operation of the
association, if kept in a manner other than on paper
(such as electronically) would still need to be made
available to the owners in a manner in which they
can be inspected and copied.

Question: Our association is getting ready for our
upcoming annual meeting. We are not sure how to
determine the officers, once the directors are elected.
Do the directors nominate among themselves who
takes which office, or is another meeting of the
homeowners held? (F.P., via e-mail)

Answer: The procedure for electing both directors
and officers should be set forth in the association’s
by-laws.

In the vast majority of cases, the association
members (if it is a condominium, they are called
“unit owners;” if it is a homeowners association,
they are “parcel owners”) elect the board of
directors at the annual meeting.

Typically, the by-laws require the board to then hold an
organizational meeting within a set time of the annual
meeting, usually ten days, for the purpose of electing
officers. Many boards hold their organizational
meeting immediately after the members’ annual
meeting, although that is not required by law.

At the organizational meeting, the directors elect
their officers, typically a president, vice-president,
secretary, treasurer, and perhaps assistant officers.
The officers need not be directors, unless the by-laws
require the officers to also be directors.

The board is entitled to vote for its officers by secret
ballot. This is the only area where the law allows
secret voting by board members, all other board votes
must be recorded in the minutes by roll call.

Question: I live in a mobile home park, where the
park is owned by a for-profit company to whom
we pay rent. Are we subject to Chapter 720, the
statute applicable to homeowners associations?
(A.G., via e-mail)

Answer: No. Section 720.302(4) of the Florida
Statutes expressly exempts mobile home park

associations from the law. Your park is governed by
Chapter 723 of the Florida Statutes.

Question: We live in a townhouse community,
operated by an association. 26 of the units border
one of the three ponds in our community. There are
100 units in total. It has been determined that all of
the ponds need to be dredged. There is a question
whether the units which border the pond should pay
more (some argue that it increases their property
value) or whether everyone should be equally assessed.
(M.V., via e-mail)

Answer: A review of your governing documents
would be necessary to give a definitive answer. [
assume that the lakes are either the “common areas”
(if the community is operated by a homeowners
association) or “common elements,” if the community
is a condominium.

In almost every case, man-made lakes (ponds) within
residential developments are part of the surface water
drainage system, and are the responsibility of the
association. Typically, all owners share equally in the



maintenance of common area surface water drainage
installations, even if their individual property is not
“on the water.”

Therefore, although your governing documents
may provide a different twist, typically all

owners would be responsible to share the cost of
maintaining the lakes, including dredging. The
costs would likely be shared on a 1/100 basis,
unless the documents provided for weighted
assessments based on unit size, and then the
weighted formula would control. 52
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Employees Deserve Protection
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America’s unique system of law

and government involves

ciples which occasionally
flict with each other. A classic conflict for community
associations is the inalienable right to use one’s property
freely, versus the extent to which that right can be con-
trolled through a contract with your neighbors and your

association.

prin-
con-

Another point where values collide in associations in-
volves expectations of privacy versus the right (or
perceived right) to information.

One common question involves the extent to which
a member of a community association (such as a
condominium association or homeowner’s associa-
tion) can look at the employment records of an em-
ployee of the association. On the one hand, all as-
sociation members help pay the employees’ salaries,
and have a legitimate interest in how they do their
job. On the other hand, most of us feel that certain
parts of our lives are entitled to some degree of pri-
vacy, including salary information, medical insurance
records, and the like.

The Florida Legislature, in its recent amendments to
the statute applicable to HOA’s (Chapter 720), appears
to have resolved this debate in favor of the employee.
Specifically, the new law provides that “disciplinary,
health, insurance, and personnel records” of HOA
employees are exempt from member/parcel owner
inspection.

Unfortunately, this is one area where the condo law is
not as clear. The state agency with jurisdiction over
condominiums has ruled that all payroll and personnel
records of a condominium association are included as
part of the “official records” of the association. There-
fore, it is easy to see how an unhappy association mem-
ber, perhaps without regard to legal consequences for

the association, could misuse information that most of
us would not want to have shared with others.

There are, however, some “privacy laws” which may
provide a shield for condo associations. For example,
employee drug testing information must be kept confi-
dential by state law. Likewise, child support collection
information involving employee deductions also enjoys
a legal privilege.

Along the same lines, Florida law provides that a health
care provider may not provide medical records to any-
one other than its patient, and certain other authorized
agents. Therefore, if a condominium association em-
ployee has not authorized the release of his or her medi-
cal records, I believe associations should shield these
documents as well.

One issue that seems to get a fair amount of play in the
press lately is one’s privacy expectation in their social
security number. Florida’s courts have recognized that
employees’ social security numbers, as may be contained
in personnel records, are highly confidential, and not sub-
ject to disclosure. Most of the case law involves Article
L, Section 23 of the Florida Constitution, which primarily
applies to privacy rights and governmental agencies.

Taking laws that apply to public entities and applying
them to condominium associations is not necessarily the
best way to protect the association from members with
a curious mind.

I believe that with the exception of certain basic infor-
mation (such as the annual salary or hourly wage of a
particular class of employee), that expectations of pri-
vacy outweigh the “right to know” in associations. Of
course, balancing competing interests always results in
laws that will make someone unhappy, but I believe it is
high time for the law for condominium associations to
catch up with modern times. 52
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Q:A

Question: Our condominium association has a sizeable
population of non-U.S. citizen people. Some of these
owners have expressed an interest in being on the board
or holding an office. Is there any statute to prohibit
this? E.S. (via e-mail)

Answer: There are no citizenship requirements in the
Condominium Act for persons who wish to serve on
the board. Any unit owner who is age eighteen or older
is eligible to serve on the board. The only exception
is if the person has been convicted of a felony by any
court of record in the United States and has not had
his or her right to vote restored pursuant to law in the
jurisdiction of his or her residence. In fact, amendment
to your bylaws requiring board members to be U.S.
citizens would be invalid.

Question: The Deed of Restrictions for our community
expired in the early 90’s due to MRTA (the Marketable
Record Title Act). In my opinion, since the restrictions
are expired, [ am not an association member. Since I am
notamember, [ cannot vote on installing new restrictions.
Do you agree? Also, not all of the homeowners in the
area are being mailed information about the possible
upcoming vote. Do we have to be notified by certified
mail? If I am opposed to the new restrictions, do I have
to vote, or will my lack of support constitute a negative
vote? A.G. (via e-mail)

Answer: If the Deed of Restrictions are in fact expired
(and you should have an attorney review your Deed
of Restrictions to confirm that they are expired),
the only way to “revive” them is through the new
procedures set forth in Sections 720.403 — 720.407,
Florida Statutes. You can find these provisions by
going to the following website:
gov. This new law sets forth detailed procedures
regarding the vote needed to revive expired covenants
and restrictions. In short, it requires initiation of the
process by an “organizing committee.” The revived
declaration cannot include amendments, except for
certain designated amendments described in the
statute. A majority of the affected parcel owners must
agree in writing to the revived declaration or approve
the revived declaration by a vote at a meeting. In

www.flsenate.

addition, the revived declaration must be submitted
to the Department of Community Affairs (“DCA”)
for review and approval. An association should not
attempt to revive extinguished covenants without the
assistance of an attorney.

As your lot was previously governed by the expired
Restrictions, you (and the other parcel owners in
your community) are the persons who will vote on
the revived Deed of Restrictions. I do not agree that
because the Restrictions are expired, you cannot
vote. The statute requires that a copy of the complete
text of the proposed declaration of covenants (or
restrictions), the proposed articles of incorporation
and bylaws of the homeowners’ association, and
a graphic depiction of the property to be governed
by the revived declaration, shall be presented to the
affected parcel owners by mail or hand delivery not
less than 14 days prior to the meeting at which the
consent of the affected parcel owners will be sought.
The mailing does not have to be by certified mail.
You are correct that the vote needed is a majority of
the affected parcel owners. Therefore, if you do not
vote, your vote would be considered a “no” vote.

Question: Our condominium association is considering
changing its rental policy. I thought I read in one of
your recent articles that existing owners would be
grandfathered. Is that correct? C.L. (via e-mail)

Answer: Not exactly.

In what I believe was one of the most ill-conceived
amendments to the condominium law that the Florida
Legislature ever adopted, a new Section 718.110(13)
was added to the law effective October 1, 2004. The

new law reads as follows:

Any amendment restricting unit owners’ rights
relating to the rental of units applies only to
unit owners who consent to the amendment
and unit owners who purchase their units after
the effective date of that amendment.

Therefore, an amendment to a declaration of
condominium “restricting” rentals (whatever that
means) would apply to owners who vote for the
amendment, but not those who do not. The change
would only apply to the successors in title of those who
do not approve the amendment.



Obviously, there is an extreme element of unfairness
in “punishing” owners who support what may be
a much-needed amendment to the declaration of
condominium to stem rental problems. I think
that many associations will attempt to address this
problem by adopting amendments which contain their
own “grandfathering” language, although that is not
required by the law.

Hopefully, enough condominium associations and their
boards will let the Legislature know how this new law
hurts associations, and the law will be changed back to
the way it was before.

Question: I live in what is called a “resident-
owned” mobile home park.
set up as a rental park. About five years ago,
approximately one-half of the residents pooled
their money and purchased the park. We now
have two boards of directors, one for the renters
and one for the shareholders who own the park.
This has continually reinforced an “us versus
them” attitude. I would like to see one board.
What is your opinion? E.K (via e-mail)

It was originally

Answer: Most “resident-owned” manufactured home
communities are structured through a corporation which
acquires the Park from the owner. Usually, these are
set up as not-for-profit corporations (often cooperative
associations). As such, the entity which now owns the
Park must, by law, maintain a separate board. I would
assume that only those who have contributed toward the
purchase are considered members of that corporation.

For those who did not purchase in the Park’s buy-
out, they are still subject to Section 723 of the Florida
Statutes, the Florida Mobile Home Act. In general,
the non-shareholders/tenants still enjoy the rights from
Chapter 723, including the right to set up their own
“homeowner’s association” to address issues involving
the non-shareholder/tenants (who are still renters).

Therefore, it is likely that your Park will always have
two “associations” unless either (a) everyone eventually
buys a share and there is no further need for a tenants’
association, or (b) the tenants decide that they no longer
need to have their own association (although they will
not become members of the governing association unless
they buy a share). 52
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I have written this column for ten
years and have practiced community
association law in Florida for nearly
twenty years. I have taught many educational classes
to board members and unit owners during that time.
Without a doubt, the single question I am asked most
frequently involves the so-called “sunshine laws” for as-
sociations. Therefore, every year or two, for the benefit
of people being elected to association boards, I present a
primer, which I think I will dub Community Association
Sunshine Law, Course 101.

Chapter 1: Definitions

First, almost all community associations fall into one of
three categories, a condominium association (governed
by Chapter 718 of the Florida Statutes); a cooperative
association (governed by Chapter 719); or a homeown-
er’s association (governed by Chapter 720). The law for
condominiums and cooperatives is essentially identical,
so when I mention the law for condos, it applies to co-
ops as well. The law for HOAs is similar to the condo-
minium counterpart, but slightly different in a few key
respects, as we will see.

Like any beginners course, we must of course start with
the definitions. All of the relevant laws define a “meet-
ing” of the association’s board as any “gathering” of a
“quorum” of the board where association business is
“conducted.”

The first relevant point is that a quorum must be pres-
ent. This is different than the sunshine laws for pub-
lic officials, where two or more public officials cannot
meet, even if they are less than a quorum. The associa-
tion law is more liberal in this regard and two directors
can discuss association business (except in the case of a
three-member board)

One of the most frequently debated topics is what con-
stitutes the “conduct” of business. I have seen many

associations under the auspices of “executive sessions”,
“planning meetings”, or “agenda development work-
shops”, argue that a quorum of the board could gather
out of the sunshine as long as no binding votes were be-
ing taken. In my opinion, this is not what the law says,
and is certainly not what it means. Although I am not
aware of any reported appellate court cases which have
come out in the association context, there are a number
of cases in the public arena which have held that any in-
teraction contributing to the development of ideas con-
stitutes a “meeting”, without regard to whether or not a
formal vote has been taken.

Otherwise, association boards could make all of the
tough decisions in “executive session”, with the “pub-
lic meeting” being simply a rubber-stamp event. While
many associations legitimately desire to avoid “airing
dirty laundry” in open meetings, it is simply the price
that is paid for the owners’ right to know.

Let’s now look at the definition of a “gathering” of a
quorum of the board. If you have a five-member board,
clearly three of them sitting in the same room constitutes
a quorum. Those three are certainly free to get together
for social purposes, or other non-association reasons,
but once association business is discussed, a weekly golf
game could easily turn into a meeting of the board.

Likewise, if a quorum of the members of the board are
assembled by telephone, the law considers them to be
meeting in person.

One frequent inquiry involves the electronic transmis-
sions which most of us refer to as e-mail. This is defi-
nitely a gray area in the law, and one which I think the
Legislature needs to take a look at.

In the days of old, if Director A wrote a letter to Direc-
tors B, C, D, and E, that letter was not a “meeting” be-
cause there was no “gathering” of the board. If Director
B replied to Director A and copied Directors C, D, and
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E, that letter was likewise not a “meeting”, although the
letters would probably be considered “official records”
and would need to be retained in the association’s file.

Now, correspondence which used to take a couple of
days to be received is received in a couple of seconds.
I know that many board members set up e-mail board
groups, and items of association business can be debated
by e-mail ab infinitum, to the point where not only does
the development of ideas occur, decisions may actually
be made.

To throw a bit more sauce into that mix, there are also
situations where an agent or executive officer of the as-
sociation (such as a board president or community as-
sociation manager) may already have the authority to
do something, but would like to “poll” the other board
members for support. If the president already has the

Q:A

Question: board
always posts the agenda for upcoming meetings on the
association bulletin board. After the regular meeting
is adjourned and everyone leaves, the board holds
“executive” meetings without the residents present.
Is this legal? If not, what can be done to correct the
situation? J.H. (via e-mail)

Our condominium association’s

Answer: The Florida condominium law defines a
“meeting” of the board as any gathering of a quorum
of the board where association business is “conducted.”
In my opinion, discussing association business is a
“meeting”, whether or not votes are taken. There are
numerous reported court decisions in the analogous
area of public sunshine law to this effect.

The only exception to the rule is if the board is meeting
with the association’s legal counsel regarding matters of
association business which are subject to an attorney-
client privilege.

As to what you can or should do, this is a bit tricky. I
would recommend that you privately approach the board

authority to take a specific action (let us say, for example,
counseling an employee about perceived problems), does
getting e-mail support for that action turn it into a vote?

These are all questions that will either need to be sorted
out by the courts, the relevant enforcement agency, or
preferably through further guidance in the governing
statutes. In my view, until the law is written otherwise,
e-mail interactions are not technically “meetings”, al-
though I am aware of at least one case where a con-
dominium association received a stiff fine for conduct-
ing all of the association’s business through e-mail, and
never holding board meetings. Therefore, discretion is
clearly the better part of valor (not to mention legal pro-
tection) when in doubt.

Next week, we will move on to Chapter 2, which I think
[ will call: The Do’s and Noticing Meetings. 50

president and tell him or her that you are concerned with
an apparent violation of the law. You should ask that
he or she either cease the practice, or provide a written
legal opinion that the meetings are being properly
conducted.

You have the right to file a complaint with the State’s
enforcement agency if your board is violating the law,
although I never recommend that as a step of first resort,
but rather one of last resort. Agency complaints are
divisive in the community and rarely do anything to
solve political problems, they usually become worse.

Accordingly, I would encourage you to try to address this
matter within your association directly, but privately, so
that all can do the right thing without public humiliation
or loss of face.

Question: I am a handicapped person who must use a
motorized chair to get around in a condo complex. I
was informed by the board that condo complexes are
considered to be like a single family residence, and are
therefore exempt from the Americans with Disabilities
Act. Is the board correct, or do they have to follow
ADA regulations? ].D. (via e-mail)

Answer: An answer regarding the applicability of
the Americans with Disabilities Act will depend
substantially upon the nature of your condominium.
The ADA mandates accommodations for disabled
persons in places of public accommodation, and requires



retrofitting in many instances. If there is some type of
facility at the condominium that is open to the general
public, the area may fall under the ADA as a place of
“public accommodation.” If the facilities are restricted
to residents and their guests only, then it is likely that
the ADA would not apply.

However, there are other sections of law that also
relate to disabled individuals. For example, the
Fair Housing Amendments Act of 1988 protects

handicapped individuals from discriminatory
housing practices. Refusal to make reasonable
accommodations, when such accommodations

are necessary to afford each resident an equal
opportunity to use and enjoy a dwelling, constitute
unlawful discrimination under the FHAA. This
includes the right to make reasonable modifications
to the premises.

The main difference between the ADA and FHAA is
that ADA requires retrofitting at association expense,
whereas FHAA involves premises modification at the
disabled individual’s expense.

Question: My request for information concerns placing
hurricane shutters on the outside of our lanai sliding
glass doors. I, along with other unit owners, have
made a request to have hurricane shutters installed,
but the board expressed concern that the structure of
the building may not have been built strong enough for

the weight. They have heard that some condo lanais in
Cape Coral have collapsed, and therefore they are being
cautious. Do we need to contact an engineer for his
opinion? C.M. (via e-mail)

Answer: The Florida Condominium Act states that
every board must adopt hurricane shutter specifications
for each building operated by the association. The
association’s specifications may address color, style,
and other factors deemed relevant by the board, and
must be consistent with the applicable building code.
Additionally, the law states that notwithstanding
any provision to the contrary in the condominium
documents, if approval is required by the documents,
a board shall not refuse to approve the installation or
replacement of hurricane shutters conforming to the
specifications adopted by the board.

If your board has structural concerns, it should consult
with an engineer to help to develop the hurricane
shutter specifications, and review their concerns
regarding the soundness of your buildings. In the
unlikely event that the engineer’s professional opinion
showed that no hurricane shutters could be installed
because of structural problems with the building, that
would create a unique problem. In such a case, it is
likely that the association would need to address the
structural deficiencies to make the building safely
habitable, including being able to bear the weight of
hurricane shutters. &2

Mr.

Adams concentrates his practice on the law of community association law, primarily representing

condominium, co-operative, and homeowners’ associations and country clubs. Mr. Adams has represent-
ed more than 600 community associations and serves as managing shareholder of the Firm’s Naples and

Ft. Myers offices.

Send questions to Joe Adams by e-mail to jadams@beckerlawyers.com This column is not a substitute for consultation with
legal counsel. Past editions of this column may be viewed at www.beckerlawyers.com.


mailto:jadams@becker-poliakoff.com
http://www.becker-poliakoff.com/

.

-
-

Law OFFICES

BECKER & POLIAKOFF, P.A.

WWW.BECKER-POLIAKOFF.COM

Shedding More Light on Laws of Sunshine

ForT MYERS THE NEWS-PRESS, JANUARY 27, 200§

By Joe Adams

jadams@beckerlawyers.com
TEL (239) 433-7707
FAX (239) 433-5933

Florida’s courts have referred to com-
munity associations as “democratic sub-
societies.” At least in theory, American
democracy requires the governmental decision-making pro-
cess to be conducted in the open. Not surprisingly, Florida’s
“sunshine” laws have imposed open-government require-
ments on association boards.

Today’s column is the second installment of a primer on sun-
shine laws which I have dubbed “Community Association
Sunshine Law, Course 101” (See Time to let in a little sun-
shine, January 20, 2005).

Chapter 2: The Do’s and Don’ts of Noticing Meetings
As with meetings of governmental bodies, the right to attend
and speak at meetings is of little benefit to the governed if
they do not know when or where the meetings are going to be
held. While governmental entities normally advertise meet-
ings through newspapers, association advertisement is gener-
ally handled through physical posting of the notice.

Section 718.112(2)(c) of the Florida condo statute provide
that notice of all board meetings, which must incorporate an
identification of agenda items, shall be posted conspicuously
on the condominium property at least 48 continuous hours
Further,
written notice of any board meeting at which nonemergency

preceding the meeting, except in an emergency.

special assessments, or at which amendment to rules regard-
ing unit use, will be considered must be mailed, delivered,
or electronically transmitted to the unit owners, and posted
conspicuously on the condominium property not less than 14
days prior to the meeting.

If there is no condominium property upon which notices can be
posted, notices of all board meetings shall be mailed, delivered,
or electronically transmitted at least 14 days before the meeting
to the owner of each unit. In lieu of or in addition to the physical
posting of notice of any meeting of the board, the association
may, by reasonable rule, adopt a procedure for conspicuously
posting and repeatedly broadcasting the notice and the agenda on

a closed-circuit cable television system serving the condominium
association. Certain rules must be followed in both condos and
HOA’s when television notice is used in lieu of posted notice.

Section 720.303(2)(c) of the law applicable to HOAs likewise
provide that notices of all board meetings must be posted in
a conspicuous place in the community at least 48 hours in
advance of a meeting, except in an emergency. Unlike the law
for condos, there is no requirement that an agenda be posted.
As an alternative to posting, notice of board meetings can be
mailed or delivered to each member at least 7 days before the
meeting. For communities with more than 100 members, the
bylaws may provide for a reasonable alternative to posting
or mailing of notice for each board meeting, including pub-
lication of notice, provision of a schedule of board meetings,
or the conspicuous posting and repeated broadcasting of the
notice on a closed-circuit cable television system serving the
homeowners’ association.

An assessment may not be levied at a homeowner’s associa-
tion board meeting unless the notice of the meeting includes a
statement that assessments will be considered and the nature
of the assessments. Written notice of any meeting at which
special assessments will be considered or at which amend-
ments to rules regarding parcel use will be considered must be
mailed, delivered, or electronically transmitted to the members
and parcel owners and posted conspicuously on the property
or broadcast on closed-circuit cable television not less than 14
days before the meeting.

In general, both laws require that notice of all board meet-
ings be posted in the community at least 48 hours before the
meeting. Both laws also require that if assessments are to be
considered, or if rules regarding use of the units or parcels (as
opposed to common element or common area rules) are to
be considered, notice must actually be given to the owners by
mail (or hand delivery with written receipt or electronic notice
where the owner has so consented to receiving electronic no-
tice) 14 days before the meeting. Notices in these cases must
also be posted fourteen days in advance.
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The location requirement for posted notices often causes
The

Florida condominium law requires the board to adopt a

some confusion and potential legal complications.

rule stating where official notice may be posted. The board
may specify more than one official location, but there must
at least be one location in a conspicuous place on the con-
dominium property, where the notices must be posted. The
notices can also be posted in other locations. If the associa-
tion does not have a location where notices can be physi-
cally posted, notices must be mailed out fourteen days in
advance, for all board meetings.

Annual Association Trade Show

For homeowners’ associations, the law simply states that the
notices must be posted “in a conspicuous place” in the commu-
nity. While there is no requirement that the HOA board adopt
a posting location, it is a good idea to do so. Also, in lieu of
posting notice of regular or special board meetings, the HOA
can mail out the notices seven days in advance, which is slightly
more liberal than the condominium notice requirement.

Next week’s lesson will move on to Chapter 3, which will
address the rights of owners to speak at, and participate in,
meetings of the board. 52

The Community Associations Institute will be holding its 11th. Annual Conference & Trade Expo 2005 at the Seven Lakes
Association Auditorium on Thursday, February 3, 2005. The Expo is open to the public from 10AM through 3:30PM.

Over 40 exhibitors providing product and information to residents of community associations. At 7 AM CAI will provide a
two hour forum for CAM licensed managers and community association board of directors on “Stress Management” given
by CAI President Mr. Paul Grucza.

At 9 AM the State of Florida’s Department of Business & Professional Regulation in conjunction with CAI will
conduct a three hour seminar on “Condominium Operations”. This seminar focuses on the core responsibilities of

community associations.

At 10 AM a two hour CAM Manager continuing education seminar, “2005 Legal Update” with Joseph E. Adams, Esq. and

Richard D. DeBoest II, Esq.

From 1PM a two hour “Attorney One-On-One Forum for condominium and homeowner association members.

At 2PM “A ROAD TO EFFECTIVE LEGISLATION Forum” will be conducted with CAI-FLA representatives, CAI’s Andy
Krakowski, St. Director of Government & Public Affaires, and state legislatures.

All events provided to condominium and homeowner association members free of charge.

Q:A

Question: Our condominium  association s
contemplating charging a one hundred dollar
“processing fee” when an owner rents out his or her
condominium unit. We are questioning whether there
are any “hidden responsibilities” which might come
into play. W.M. (via e-mail)

Answer: Great question. Section 718.112(2)(i) of the
Florida condominium statute states that an association
may not charge any fee in connection with the lease

of a unit unless the association is granted the right
to approve rentals, and the fee is authorized by the
condominium documents. The maximum fee is one
hundred dollars per applicant. No fee may exceed one
hundred dollars per applicant, members of the same
family are treated as one applicant, and no fees can be
charged in connection with renewal of a lease. The
only other fee an association can charge is a security
deposit against damage to common elements, and
again that fee must be authorized by the condominium
documents and cannot exceed one month’s rent.

Therefore, you must first check your condominium
documents to see if they authorize the association to
approve leases, and if so, whether they also authorize
the transfer approval fee. If both of those conditions



are not met by the current documents, an amendment
may be necessary. If an amendment is considered,
you will also need to consider the grandfathering issue
created by the 2004 amendments to the statute, which
I have consistently criticized in this column as being
antithetical to the proper operation of associations.

If the association is already entitled to approve leases
and charge the fee, or achieves that right through
amendment, then you will need to begin to process
lease applications, which many associations do. This
often includes getting basic information about the
proposed tenant (for example to make sure that their
vehicles or pets will not violate your condominium
rules) and in many cases, conducting some level of a
background investigation, such as a criminal record

check.

Your inquiry raises the question of whether an
association could be held liable if, for example, it
failed to note that a rental applicant was a habitual
sex offender, and some further similar crime occurred
on association property. I am not aware of any court
which has ever held an association to this standard,
but the argument could certainly be made that to the
extent the association takes on the duty to investigate
proposed tenants, it needs to do so competently.

Question: Our association administers various types
of units, including condominiums, duplexes, and
some single family homes. We are told that our
liability insurance would cover most accidents that
occurred on the multi-family areas, but that the
insurance does not cover the single family homes.
Our question is whether we should require the single
family homeowners to show the association that their
contractors (such as the person who cleans their pool)
has all of the appropriate insurance, and also have
the association named as an additional insured under
those policies. R.F. (via e-mail)

Answer: In theory, that sounds great. In reality, it is
almost impossible to enforce or police.

First, to the extent your association has no
responsibility over an individual’s property, I do not
know why the association would be liable for injuries
on that property. Of course, in today’s society, many
lawsuits take the “shotgun” approach, which goes after
the “deep pockets”, often including the association.
However, your association’s liability insurance policy

should include a duty to defend these claims, and if
the association is for some reason liable, also pay any
judgment or settlement.

I always recommend that anybody who hires a
contractor in Florida require proof of licensure
and insurance. However, particularly in a larger
association where a single homeowner may do business
with a dozen different contractors (pool company,
lawn company, pest control company, security alarm
monitoring company, etc.), it is difficult at best for
an association to obtain this information and/or keep
up with changes in individual owners’ contracting
arrangements.

Likewise, while being an “additional insured” under
an insurance policy permits you to make a direct
claim against the policy, it is not something many
contractors would be willing to do, and would likewise
be difficult to enforce.

Your association should encourage (and arguably
legislate) that individual property owners use licensed
and insured contractors, but I am not a personal
proponent of monitoring compliance with such a
requirement. I know of others who see it differently.

Question: Our condominium association is
refurbishing our lanais for the third time. In each
previous instance, all of the owners were assessed
the same amount, even though the larger units have
twice the square footage because they have two
lanais, or their lanais are double-wide. Is this legal?
It does not seem fair that the smaller units should
be charged to improve the property this way. M.M.
(via e-mail)

Answer: This is a common source of contention. The
correct answer will depend upon a close reading of
your condominium documents. The first thing that
needs to be determined is whether the lanai area is
part of the “common elements” and is therefore the
responsibility of the association.

Although many condominium documents define the
lanai as either part of the “unit” (privately owned by
the individual) or perhaps “limited common elements”
(for which only the affected unit owner pays), most
“concrete restoration” involves the super-structure of
the building, often the concrete slabs and the exterior
elements.



In most cases I have seen, the slabs and other parts
of the super-structure are “common elements” and
are therefore maintained, repaired, and replaced as a
common expense.

Florida law only permits common expenses to be
shared on the basis set forth in the declaration of
condominium, which must either be equal per unit,
or weighted based upon the square footage size of

the entire apartment (not just the lanai). Most local
condominiums have equal assessments (I would say
seventy-five percent or so) so it may well be that your
board is acting properly, as unfair as it may seem.

If there is enough money involved, you may want
to have your attorney look at the condominium
documents and see how he or she interprets the
allocation of responsibilities. &2
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Sunshine Laws Apply to Condo Boards
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Florida’s courts have referred to com-
munity associations as “democratic sub-
societies.” At least in theory, American
democracy requires the governmental decision-making pro-
cess to be conducted in the open. Not surprisingly, Florida’s
“sunshine” laws have imposed open-government require-
ments on association boards.

Today’s column is the third installment of a primer on sun-
shine laws which I have dubbed “Community Association
Sunshine Law, Course 101” (See Time to let in a little sun-
shine, January 20, 2005 and Shedding more light on laws of
sunshine, January 27, 2005).

Chapter 3: Owners’ Rights at Board Meetings

One common thread in our discussion of community associa-
tion sunshine laws is the fact that the law for condominium
associations is very similar to the law for homeowners’ as-
sociations, but with subtle and occasionally significant differ-
ences between the two.

First, let us look at the condo law. Section 718.112(2)(c) of
the condominium statute provides that meetings of the board
shall be open to all unit owners. The law states that the right
to attend such meetings includes the right to speak at such
meetings with reference to all designated agenda items. A
condominium association may adopt written reasonable rules
governing the frequency, duration, and manner of unit owner
statements.

For HOAEs, if 20 percent of the total voting interests petition
the board to address an item of business, the board shall at
its next regular board meeting or at a special meeting of the
board, but not later than 60 days after the receipt of the peti-
tion, take the petitioned item up on an agenda. Other than
addressing the petitioned item at the meeting, the board is not
obligated to take any other action requested by the petition.

Chapter 720 goes on to provide that members have the right
to attend meetings of the board and to speak on any matter

placed on the agenda by petition of the voting interests for at
least 3 minutes. The HOA may also adopt written reasonable
rules expanding the right of members to speak and governing
the frequency, duration, and other manner of member state-
ments, which rules must be consistent with this paragraph and
may include a sign-up sheet for members wishing to speak.

The following are the highlights of members’ (homeowners’)
rights for both types of associations:

® Requiring The Board To Meet. For condominium asso-
ciations, unit owners do not have the right to demand that
a board meeting be called. That prerogative is typically
vested in either a majority of the board or the association’s
Conversely, for HOAs,
twenty percent of the members can petition the board to

president, through the bylaws.

call a meeting to consider a particular item. There is no
requirement in the law that the board of the homeowner’s
association act favorably on the requested item, only that
it be appropriately considered.

¢ Right To Speak At Board Meetings. For HOAs, the stat-
ute does not confer a general right to speak at meetings of
the board, although some governing documents for hom-
eowners’ associations do so. Members of homeowners’
associations do have the right to speak at board meetings
which have been called by petition of the association mem-
bership. Conversely, condominium unit owners have the
right to speak at all meetings of the board of directors with
respect to items which have been placed on the agenda for
the meeting. This does not mean that every unit owner
serves as a member of the board and is entitled to debate
motions, but it does mean that they are entitled to be heard
regarding matters the board intends to consider at the
meeting. Therefore, I believe that unit owner statements
should be taken either at the beginning of the meeting, or
at a set time in connection with a specific agenda item.
Allowing owners to speak after the board has voted does
not, in my opinion, fulfil the requirement allowing partici-
pation by members.
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® The Board’s Right To Establish Meeting Rules. Both laws
permit a board to establish reasonable regulations regarding
the procedures for speaking at meetings of the board. For
example, I think it is reasonable to require those who wish to
speak to turn in a form at the beginning of the meeting, indi-
cating which agenda item or items they would like to address.
I also believe that an association may impose reasonable time
limits. Three minutes per topic, per speaker, is typically con-
sidered a reasonable time limit.

Next week, we will move on to Chapter 4, entitled “Every-
thing you wanted to know about minutes of meetings, but
were afraid to ask.”

Do Not Forget Trade Show Today

The South Gulfcoast Chapter of Community Associa-
tions Institute will be hosting its annual Trade Show to-
day, at the Seven Lakes Condominium Complex (across
from the Bell Tower Shops).
10:00 a.m.

The program starts at

There are a variety of free educational opportunities avail-
able, as well as exhibitions from various vendors of goods and
services to community associations.

Walk-in registration is permitted for the educational pro-
grams. 62

&

Question: We read your recent column about the new laws

for homeowners’ associations. Our HOA is quite large, has
annual income over four hundred thousand dollars, and
will fall into the new requirement for an annual audit. We
understand that the audit can be waived by a majority vote.
Our fiscal year ended December 31, 2004. Since our bylaws
do not require an audit, are we required to get an audit for
2004? Can we still take the waiver vote? L.F. (via e-mail)

Answer: Unfortunately, the new law, which became effective
October 1, 2004, did not specify whether or not it was intended
to reach retroactively into an association’s fiscal year.

Recently, the Department of Business and Professional
Regulation issued a letter enunciating the Department’s
position on this question. The Department stated that it did
not feel that the law was intended to apply retroactively, and
that an HOA whose fiscal year was January 1 — December
31, would not need to begin complying until the fiscal year
starting January 1, 2005.

I agree with the Department’s interpretation of the statute,
since associations which may now be required to have audits
would not have had the ability to make budget provision for
an audit for a fiscal year ending December 31, 2004.

With respect to the waiver vote, the law does not say when
it must be taken. The law for condominiums specifically
requires the waiver vote to be taken before the end of the
relevant fiscal year. Presumably, for HOAs, the vote could be

taken at any time up until the audit’s due date.

Question: I purchased a condo unit in December, 2002 with
the intention to rent it out to cover the costs. In December
of 2002 the association, with a two-thirds majority, voted
to prohibit all rentals effective immediately. While I voted
against the measure, I believe it obtained the required vote to
pass. Does the recent change regarding rental amendments,
which you have discussed in this column, provide me with
relief? S. J. (via e-mail)

Answer: In my opinion, the recent change to the law would
not apply to your situation.

The so-called “rental grandfathering amendment” to
Chapter 718 was effective October 1, 2004. Laws cannot be
retroactively applied, except in limited situations. Therefore,
if the association properly amended the documents in 2002
regarding rentals, I believe the amendment would stand up.

Question: I attended a recent seminar involving condominium
law. One of the topics was the condominium law’s new
requirement for a “Q&A Sheet.” I did not understand what
was involved. Could you explain? ].S. (via e-mail)

Answer: Back in 1992, the Florida Legislature implemented
substantial changes to the Florida condominium laws. Much
of the focus of the new law was to provide more “disclosure”
and “consumer protection”. The 1992 amendments required
both developer-controlled associations and unit-owner
controlled associations to prepare (and annually update)
the Q&A Sheet that was required to inform prospective
purchasers regarding their voting rights and unit use
restrictions, including restrictions on the leasing of a unit;
indicate whether and in what amount the unit owners or
the association is obligated to pay rent or land use fees for
recreational or other commonly used facilities; contain a
statement identifying that amount of assessment which,
pursuant to the budget, would be levied upon each unit type,



exclusive of any special assessments, and which identifies the
basis upon which assessments are levied, whether monthly,
quarterly, or otherwise; state and identify any court cases in
which the association is currently a party of record in which
the association may face liability in excess of $100,000;
and state whether membership in a recreational facilities
association is mandatory and, if so, identify the fees currently
charged per unit type.

Florida law permits a right of rescission (right to back out of a
contract) in condominium unit sales. There is a 15 day right
of rescission in developer sales and a 3 day right of rescission
in resales. The right of rescission is triggered by the buyer’s
receipt of a number of disclosure documents, including the
Q& A Sheet.

Apparently, what began to happen was that condominium
buyers looking for “loopholes” to get out of contracts would
find that the Association had not updated its Q& A Sheet
within the previous year, as required by law, and then void the

contract. The annual update of the Q&A Sheet is something
that “falls through the cracks” with many associations.

In 2001, one legislator (who is also a real estate attorney)
successfully led an effort to eliminate the Q&A Sheet from the
rescission-triggering documents required to be provided by a
unit owner controlled association. Stated otherwise, the change
in the law several years ago did not eliminate the requirement
that an association keep a Q&A (nor the requirement that it
be updated annually) but did remove it as a required disclosure
document tied to the right of rescission in resales.

The 2004 Legislature again changed the law. The new change
to the statute re-institutes the Q&A Sheet as a document
keyed to the right of rescission. Therefore, it is especially
important for associations to keep a Q&A Sheet on hand,
and update it at least annually. Otherwise, a buyer could
theoretically seek to get out of a contract, citing the lack of
a Q&A Sheet, and the seller (unit owner) might seek relief
from the association. 62
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Florida’s courts have referred to com-
munity associations as “democratic sub-
societies.” At least in theory, American
democracy requires the governmental decision-making pro-
cess to be conducted in the open. Not surprisingly, Florida’s
“sunshine” laws have imposed open-government require-
ments on association boards.

Today’s column is the fourth installment of a primer on sun-
shine laws which I have dubbed “Community Association
Sunshine Law, Course 101” (See Time to let in a little sun-
shine, January 20, 2005; Shedding more light on laws of sun-
shine, January 27, 2005; and Sunshine laws apply to condo
boards, February 3, 2005).

Chapter 4: Keeping Minutes of Board Meetings

I have heard corporate minutes referred to as the line between
organization and disaster. I have also seen “minutes” that are
so lengthy, perhaps they should have been called “hours.”

The purpose of minutes is to record what was done, not what
was said. Where detailed findings of facts are appropriate for
inclusion with minutes, they should be recited in a separate

resolution of the board.

A typical set of board minutes should be one to three pages in
length. The minutes should reflect:

@ The date, time, and place at which the meeting
was called to order.

@ The presiding officer.

@ The establishment of a quorum, with attendees
listed by name.

@ Proof of proper notice for the meeting.

@ Disposal of unapproved minutes from previous
board meetings.

® A summary of reports given to the board and
a statement by whom the reports were given
(a one or two sentence summary is typically
sufficient).

@ Unfinished business.
@ New business.
@ Adjournment.

Whenever an item of board business is put to a vote, the per-
son making the motion for approval of the item should be
identified in the minutes, as should the name of the person
who seconds the motion. The exact wording of the motion
should also be included in the minutes. The points raised in
debate are typically not included in the minutes.

The condominium law requires the vote of every director to
be recorded in the minutes. Accordingly, if five directors vote
in favor of a motion and two are opposed, the minutes should
reflect the names of the five who voted for the item, as well as
the names of the two who voted against. There is a similar
requirement in the statute for homeowners’ associations.

Most boards operate under Robert’s Rules of Order, either
through mandate from the bylaws, or simply because most
people are familiar with Robert’s as a standard reference for
parliamentary procedure.

Under Robert’s Rules of Order, the chair of a meeting typi-
cally does not vote, except to break ties. This is not the case
for associations. Typically, the chair of board meetings is the
association’s president, who is also a member of the board.
As a member of the board, the president is entitled (and prob-
ably legally obligated) to vote on issues before the board.

One area where there is some significant difference between
the condominium and homeowners’ association law involves
abstentions. Directors may desire to abstain from voting be-
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cause they may not know enough about the topic (for ex-
ample, if they just joined the board), or if they do not wish to
take sides on a politically sensitive issue.

Directors are obliged by law and concepts of fiduciary duty
to abstain from voting when the subject matter of the vote
presents a conflict of interest. For example, if a board
member owned two units and approval of a lease applica-
tion for one of those units was on the agenda, that director
should abstain from voting on that item due to a conflict

of interest.

In condominiums, directors may only abstain from voting in
the event of a conflict of interest. Otherwise, the director is
deemed to have voted with the majority of the board. For
HOAEs, the law is a bit looser. The statute provides that a

&

My condominium association has an annual

Question:
budget of four hundred thousand dollars. Must we employ
a community association manager to run our association?
N.M. (via e-mail)

Answer: Thereisnorequirementin the law thata condominium
association employ a community association manager to
manage the condominium. Some associations decide to self
manage. However, if your condominium association decides
to hire a community association manager, the manager must
be licensed.

The state’s condo agency has adopted a rule which
provides that in furtherance of its fiduciary duty to the
unit owners, a board of directors shall employ only a
licensed community association manager where licensure
is required by law.

The exception to the licensure law is if the association contains
fifty units or less, or has an annual budget of one hundred
thousand dollars or less. In that case, the association can
hire a manager, and the manager does not have to be licensed
(the manager cannot manage multiple associations which
result in exceeding the legal limits).

Therefore, if your association has a budget of more than one
hundred thousand dollars, then the association can either

director’s abstention must be noted in the minutes, but does
As in

condos, unless there is a conflict, it is preferred practice for all

not limit abstentions to conflict of interest situations.

HOA directors to vote on items that have been brought to a
vote by motion.

Both the laws for condominiums and homeowners’ associa-
tions require minutes of board meetings to be kept for seven
years, as part of the official records of the association. In my
opinion, minutes should be kept perpetually (from the begin-
ning of the association) and are one of the few documents
that an association should keep in its files for so long as the
association is in existence.

Next week, we will address the frequently misunderstood
topic of how the sunshine laws apply to association committees.

be self managed, or you can hire a community association
manager. If you choose to hire a community association

manager, the manager must be licensed.

Question: Can a homeowner’s association levy and collect
fines? By what means? Also, can the board of directors
amend a rule without amending the deed of restrictions by a

vote of the owners? R.F. (via e-mail)

Answer: The ability of a homeowner’s association to levy and
collect fines is addressed by Section 720.305(2) of the Florida
Statutes. In order to have the right to fine, it must be allowed
by your documents.

Prior to October 1, 2004, the law allowed a homeowner’s
association to file a lien against a parcel for non-payment
of a fine and collect the fine through foreclosure, if that
procedure was authorized by the governing documents. In
the alternative, the association could file a lawsuit against
the owner to recover the fine. However, the amendments to
Chapter 720 during the 2004 Legislative Session included an
amendment to prohibit homeowners’ associations from filing
a lien against a parcel for nonpayment of a fine.

In my opinion, there are serious constitutional issues with
applying this change to existing covenants that allow an
association to file a lien for the nonpayment of a fine.
Nevertheless, if your association were to levy a fine,
you could now only collect the fine by filing a personal
action against the unit owner, unless your association
wanted to be the test case over the constitutionality of
the amendments to the law.



In a court action, the association (assuming it wins the case)
would be able to collect the association’s reasonable attorney’s
fees and costs from the non-prevailing party.

Regarding the rule changes, you would need to look at your
deed of restrictions, articles of incorporation, and bylaws to
determine whether the board of directors has the authority to
amend rules and regulations without a vote of the owners. If
the board has the authority to amend rules and regulations,
the rules must be reasonable and may not contravene either
the statute governing homeowners’ associations or your
governing documents (for example, the deed of restrictions).

In addition, the board must also now comply with Section
720.303(2), Florida Statutes, which was amended effective
October 1, 2004. The statute now requires that written
notice of any board meeting at which amendments to rules
regarding parcel (lot) use will be considered must be mailed,
delivered, or electronically transmitted to the members and
parcel owners and posted conspicuously on the property
or broadcast on closed-circuit cable television not less than
fourteen days before the board meeting. Therefore, if the
board of directors has the authority to adopt or amend
rules and regulations (and you would need to refer to your
governing documents to determine this), then the rules can
be adopted by the board of directors at a board meeting at
which fourteen days’ notice is given as required by the statute,
and such rules must be reasonable and consistent with the
law and governing documents.

Question: I live in a condominium where we have two
different groups running for the board, the incumbents
and the new candidates. The current board has designated
persons on their side to count the votes on election day. The
new candidates suggested that they would like to designate
other people to count the votes also. The current board
claims that they already made the decision regarding who
will be counting the votes, and this is their final answer. Is
there anything that we can do before the elections? A.K (via

e-mail)

Answer: Chapter 61B-23.0021 of the Florida Administrative
Code discusses the handling and counting of ballots at
a condominium association’s annual meeting. That law
states that all of the ballots shall be handled by an impartial
committee appointed by the board. An impartial committee
means a committee whose members do not include any of the
following, or their spouses: current board members; officers;
and candidates for the board. Therefore, the current board does
have the authority to appoint the committee to handle all of the
ballots, so long as the committee is made up of proper persons.

Additionally, part of the “handling” the ballots includes
counting them. The law also says that the ballots are to be
removed from their envelopes and counted in the presence
of the unit owners. Therefore, although only the board
has the authority to appoint the committee, the ballots are
counted in front of the unit owners who can ensure the

process is above board. 52
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Committees Sometimes in Sunshine

ForT MYERS THE NEWS-PRESS, FEBRUARY 10, 2005

By Joe Adams

jadams@beckerlawyers.com
TEL (239) 433-7707
FAX (239) 433-5933

Florida’s courts have referred to com-
munity associations as “democratic sub-

societies.” At least in theory, American
democracy requires the governmental decision-making pro-
cess to be conducted in the open. Not surprisingly, Florida’s
“sunshine” laws have imposed open-government require-
ments on association boards.

Today’s column is the fifth installment of a primer on sunshine
laws which I have dubbed “Community Association Sunshine
Law, Course 101” (See Time to let in a little sunshine, January
20, 2005; Shedding more light on laws of sunshine, January
27, 2005; Sunshine laws apply to condo boards, February 3,
2005, and Minutes bring order to conduct of board, February
10, 2005).

Chapter 5: Sunshine Laws for Committees

As we have learned by now, the sunshine laws for con-
dominium associations and homeowners’ associations
contain many similarities, but also some important
differences.

For both condos and HOAs, there are certain committees
which must always operate in the sunshine, which means they
must post notice of meetings, permit all association members
to attend committee meetings, keep minutes, and permit the
meetings to be videotaped or recorded with audio equipment.
For condominiums, operating in the sunshine also means the
committee must permit other unit owners to speak to desig-
nated agenda items.

The sunshine laws for homeowners’ associations apply to
committees which can make final decisions regarding the
expenditure of association funds, or committees which
are vested with the power to approve or disapprove ar-
chitectural decisions with respect to parcels in the com-
munity. I call these HOA Statutory Committees.

The sunshine laws for condos apply to committees which are
empowered to take final action on behalf of the board, or

committees which make recommendations to the board re-
garding the association budget. I call these Condo Statutory
Committees.

Regardless of what the bylaws say, the sunshine requirements
always apply to Condo Statutory Committees and HOA
Statutory Committees. All other committees might be called
“nonstatutory committees.” Here, there is a big difference
between the condo law and the law for HOAs.

For homeowners’ associations, nonstatutory committees are
not subject to sunshine requirements.

Conversely, the condominium statute provides that nonstatu-
tory committees are subject to sunshine requirements unless
the bylaws for the association specifically exempt those com-
mittees from the sunshine laws. In my experience, very few
bylaws for condominium associations exempt nonstatutory
committees, and in such cases the sunshine rules apply to all
condominium association committees.

Confused yet? If so, you are not alone. There is no compel-
ling reason why the law treats these two types of associations
differently, but it does.

In short-hand, the architectural review board (sometimes
called architectural control committee) for a homeowners’ as-
sociation, and any HOA committee which is authorized to
spend money must operate in the sunshine. Other HOA com-
mittee need not do so.

For condos, the budget committee, and any committee em-
powered to take final action on behalf of the association, must
always operate in the sunshine. All other committees are ex-
empt from sunshine laws, but only if the bylaws contain a
direct exemption, otherwise the sunshine laws apply to those
committees as well.

Next week, we will wrap up with a discussion of exceptions
to the sunshine rules. &2
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Our
separate buildings, each of which has its own condominium

Question: association is comprised of fourteen
association. Thereisalsoa master association that administers
the common areas for the entire community. Our master
association has a “grievance committee.” There is a debate
within our community as whether members of the board may

also sit on the grievance committee. What is your opinion?
A.G. (via e-mail)

Answer: Based upon the information you have supplied, it
appears that your “master association” is what is known as
If that is the case,
then the operation of the association is governed by Chapter
718 of the Florida Statutes, commonly called the Florida
Condominium Act.

a “condominium master association.”

You do not say what your “grievance committee” does. If it
is empanelled to deal with disputes between unit owners and
the board, there is no problem with members of the board
also sitting on the committee.

If, however, the “grievance committee” is also serving as
the “fining committee”, a different answer probably applies.
Section 718.303(3) of the Act states that a condominium
association may levy fines of up to $100.00 per violation,
and up to $1,000.00 for “continuing” violations, provided
that the authority for the fines is contained in the declaration
of condominium or association bylaws.

However, before a fine can be levied, the association must
afford the accused with the opportunity for a hearing. The
hearing must be held “before a committee of other unit
owners.” If the committee does not agree with the fine, the
fine may not be levied.

I have heard many arguments on the issue of what “other
unit owners” means. Some argue that the reference to
“other” means unit owners other than the accused. Some
argue that “other” unit owners means “fellow” unit owners.
My interpretation is that “other” means people other than

members of the board.

The idea is due process. The board should not be the judge,
jury, and executioner.

Back in the 1990’s, the Division of Florida Land Sales,
Condominiums, and Mobile Homes had a specific written
rule which stated that the fining committee could not include
board members. However, that rule, Rule 61B-23.005 of the
Florida Administrative Code, was repealed on January 19,
1997, as part of an effort by the Division and all governmental
agencies to streamline government regulation.

Notwithstanding, the Division has continued to express the
position that the reference to “other” unit owners, means
unit owners other than members of the board of directors.
One arbitrator from the Division has specifically so ruled in a
case called ORA at Melbourne Beach, Inc. v. Mashke, DBPR
Case No. 98-2737.

Therefore, unless the law is interpreted differently by the
courts, or amended by the Legislature to clarify its intent, I
continue to espouse the position that board members can not
serve on the fining committee.

Question: Our condominium association is in the process
of refurbishing our condominium and the Board plans to
change the color of our condominium from gray to beige.
They also want to change our landscape. Does the board
have the right to make those changes without a vote of the
owners? I believe that our condominium documents say that
the condominium must remain the same as originally built,
including color and landscaping. However, I cannot find my
condominium documents. R.W. (via e-mail)

Answer: Section 718.113(2)(a) of the Florida Condominium
Act provides that there shall be no material alteration or
substantial addition to the common elements except in the
manner provided in the declaration as originally recorded or
as amended under the procedures provided therein. If the
declaration, as originally recorded or as amended, does not
specify the procedure for approval of material alterations or
substantial additions, seventy-five percent of the total voting
interest of the association must approve the alterations or
additions. There is usually one voting interest assigned to
each unit.

There has been appellate court case law in Florida holding
that a change in the color scheme of a condominium is a
material alteration of the common elements, requiring a
vote of the owners. Likewise, there have been numerous
condominium arbitration decisions decided by the State’s
arbitration program which have held that a color change is a
material alteration to the common elements requiring a vote

of the owners.



Therefore, it is important to look at your condominium
documents to determine the procedure for approving material
alterations and substantial additions. If you have lost your
set of documents, the association is obligated by law to have
extra sets available. They can charge you for copies. In
many condominium documents, the board is authorized to
make material alterations and substantial additions up to a
certain dollar amount. If your condominium documents do
not address this issue, then seventy-five percent of all owners

would need to approve the color change.

Regarding landscaping changes, while the tendency of
the arbitrators is to find many changes to condominium
property to be “material alterations”, the arbitrators have
exhibited more latitude toward boards with respect to
landscaping decisions. Obviously, landscape is always
in a changing condition (it grows, it dies, etc.). Unless
the board determines to radically remove or change
the landscaping scheme of the common elements, most
landscaping changes would not be considered a material
alteration or substantial addition to the common elements

requiring a vote of the owners.

Question: The board of directors of our condominium
association is confused as to the permitted duration
of contracts for services such as landscaping, elevator
maintenance, etc. Is our board allowed to negotiate multi-
year agreements? One unfortunate and related problem
that we have is that we inherited several contracts from the
developer in February 2004, such as our five year, non-bid
elevator maintenance agreement, that has left us vulnerable
to huge price increases. Do we have any options to get out
of this agreement? We also have several contracts that
have roll-over provisions that automatically renewed for an
additional year because they were not canceled with 90 days
of the contract expiration. We would really appreciate your

response. C.B. (via e-mail)

Answer: Section 718.3026 of the Florida Condominium Act
requires most contracts of the association to be in writing.
This includes service contracts, contracts for the purchase or
lease of materials or equipment, and any contract that is not
to be performed within one year.

There is no maximum duration for association contracts
specified by the law. I recommend that, where possible, the
associations seek arrangements that are terminable upon
reasonable notice, such as thirty days or sixty days, with or
without cause. This is especially important for agreements
with employees and management companies.

However, certain industries are typically unwilling to enter
into contracts that are terminable at will. Examples include
cable television agreements, elevator maintenance agreements,
and sometimes landscaping contacts. Such contracts should
be reviewed on a case-by-case basis.

Regarding the contract inherited from the developer, Section
718.3025 of the Florida Statutes permits associations, after
transition of control from the developer (commonly called
“turnover”) to cancel certain types of agreements. A vote
of seventy-five percent of the entire voting interests is usually
required (there is typically one voting interest assigned to each
unit). Some contracts must be cancelled within eighteen months

of the turnover date, others can be cancelled after that time.

In terms of “automatic renewal” clauses, I am aware of no law
which would make such contracts illegal or unenforceable. 1
am extremely hesitant to recommend automatically renewing
contracts for condominium associations, especially when
they have lengthy initial terms. Timely cancellation often
“falls through the cracks” with boards.

The association’s attorney should be able to assist in navigating
through these issues. §2
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Sunshine Rules Also Have Some Exceptions

ForT MYERS THE NEWS-PRESS, FEBRUARY 24, 2005

By Joe Adams

jadams@beckerlawyers.com
TEL (239) 433-7707
FAX (239) 433-5933

Florida’s courts have referred to com-
munity associations as “democratic sub-
societies.” At least in theory, American
democracy requires the governmental decision-making pro-
cess to be conducted in the open. Not surprisingly, Florida’s
“sunshine” laws have imposed open-government require-
ments on association boards.

Today’s column is the sixth installment of a primer on sun-
shine laws which I have dubbed “Community Association
Sunshine Law, Course 101” (See Time to let in a little sun-
shine, January 20, 2005; Shedding more light on laws of
sunshine, January 27, 2005; Sunshine laws apply to condo
boards, February 3, 2005; Minutes bring order to conduct
of board, February 10, 2005); and Committees sometimes in
sunshine (February 17, 2005).

Chapter 6: Exceptions to the Sunshine Law

Every rule has its exceptions. Today, we will look at the ex-
ceptions to the sunshine rules for condominium and home-
owners’ associations.

As noted previously, there are no exceptions to the sunshine

» «

rules for “executive sessions”, “planning sessions”, “fact find-

» o«

ing missions”, “personnel meetings”, or for any other gath-
ering of a quorum of the board (or, where applicable, com-
mittees) for the purpose of conducting association business.
Remember, votes need not be taken for association business

to be conducted.

As we have learned by now, there are subtle differences between
the law for condominium associations and the requirements for
a homeowners’ association. Generally speaking, the HOA law
tends to be a bit more liberal, and is indeed a bit more flexible
(although only slightly so) regarding closed meetings.

First, let’s take a look at the law for condominiums. Section
718.112(2)(c) of the Florida Condominium Act provides the
requirement that board meetings and committee meetings be
open to the unit owners is inapplicable to meetings between

the board or a committee and the association’s attorney, with
respect to “proposed or pending litigation, when the meeting
is held for the purpose of seeking or rendering legal advice.”

Therefore, condominium association boards (or committees)
may hold closed meetings when they are meeting with legal
counsel to discuss pending litigation. The rationale for the
exemption is obvious. For example, if an association is in-
volved in litigation with a member, it would be unfair to the
association to permit the member to attend meetings with the
association’s attorney to discuss the strengths and weaknesses
of the case, strategic issues, and the like.

The statute also permits closed meetings with legal coun-
sel regarding “proposed” litigation. Here, the law is open
to greater interpretation. Theoretically speaking, any le-
gal matter in which an association is involved presents the
specter of “potential” litigation, but by whom must it be
“proposed”?

The law for HOAs contains a nearly identical exclusion for
meetings with legal counsel regarding pending or “proposed”
litigation. This exclusion is found in Section 720.303(2)(a)
of the statute applicable to homeowners’ associations. How-
ever, the HOA law also contains a second exemption, which
is found at Section 720.303(2)(b) of the statute. This law
provides that meetings between a quorum of the board (or a
committee) and legal counsel may be closed when “personnel
matters” are under discussion, there is no requirement that
pending or proposed litigation be involved. There is no simi-
lar provision in the condominium law, although there prob-
ably should be, and many “personnel matters” also involve
“proposed litigation.”

A question often posed is whether notice of closed meetings
needs to be posted in the community. Public governmen-
tal entities are also entitled to have closed meetings with
attorneys, and they are obligated by law to post notices
of those meetings. Neither the condominium law nor the
law for homeowners’ associations specifically address this
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point, and I have heard both sides of the coin argued.As
a practical matter, the purpose of posting notice is to let
owners know that the board is meeting and to permit them
to attend, observe, and address the topic when permitted
by law. Posting notice for a closed meeting often throws
fuel on a community’s political fires, particularly when the
litigation involves a high profile or contentious issue in the
neighborhood.

Nonetheless, I am of the belief that associations are wise to
post notice of these meetings, and quite likely legally obligat-
ed to do so, since the posting requirements in both statutes

refer to “all” meetings, while the exemptions only specifical-
ly apply to unit owner or parcel owner attendance rights.

Boards should also keep minutes of attorney-client privileged
meetings, particularly if a vote is taken at the meeting. The
minutes should never reflect attorney-client privileged infor-
mation, but only who attended the meeting and proper docu-
mentation of any vote which was taken.

This concludes Community Association Sunshine Law, Course
101. To make sure the students have been paying attention,
next week’s column will be the final exam. Study hard. &2

&

Question: Our condominium has assigned parking spaces,

which were granted by the original developer, and which are
recited on our deeds. I chose my unit, in part, because the
parking space is close to the apartment’s front door. Because
we have a number of elderly and disabled residents, the board
has been discussing assigning handicapped parking spaces
close to the building. Can they take away my parking space
and make it a handicapped space? L. J. (via e-mail)

Answer: In my opinion, no.

Although the Fair Housing Amendments Act of 1988
and parallel state statutes require associations to make
“reasonable accommodations” for disabled individuals,
I do not think it is reasonable to take away another unit
owners’ property.

While making reasonable accommodations often involves
parking issues, I am assuming that your parking spaces
This

means that the exclusive right to use that parking space

are what are called “limited common elements.”

passes with the title to your unit, and cannot be separated
from it.

Question: When a holiday bonus is given to an employee by
an association, is it proper to give the bonus in the form of
a check and deduct taxes? In the past, our association has
given the manager cash bonuses, with no deductions. V. B.
(via e-mail)

Answer: In my opinion, bonuses from the association should
be paid by check, so there is a record of the amount of

payment. All appropriate taxes and other withholdings should
also be deducted from the bonus. The required deduction
should, of course, be taken into account when the gross bonus

amount is set.

If unit owners wish to give cash gifts to the manager,
then the interests of the association are not implicated
(unless the association has a policy against such gifts).
The manager will need to check with his or her own tax
advisor as to whether or not these gifts are considered
taxable as tips or otherwise.

Question: Our condominium complex is about twenty
years old. Our bylaws were written at that time. We need
to change our laws on a few matters. We are told that it
takes one hundred percent to change our documents, is this
correct? J.T. (via e-mail)

Answer: The procedure for amending your condominium

documents (declaration of condominium, articles of
incorporation, and bylaws) will be contained in those
documents themselves. The law provides thatif the documents
are silent on the required vote for amendment, it takes two-
thirds of all voting interests for amendment. There is usually

one voting interest per unit.

Most documents require some type of super-majority approval
for amendment, usually two-thirds or seventy-five percent.
Some are based upon the entire voting interests, some are
based upon only those who actually vote.

With the exception of some very old condominium documents
I have seen, very few documents require unanimous approval
for amendment. There are, however, a few areas where
Florida law requires unanimous approval for change. This
includes changing the size of units, granting or taking away
certain property rights, and amendments having to do with

the allocation of costs and ownership.



Question: We have a 7 unit condo with ants. One owner
refuses to let our pest control contractor in. Do we have a
remedy? D.B. (via e-mail)

Answer: Section 718.111(5) of the Florida Condominium
Act provides that the association has the irrevocable right
of access to each unit during reasonable hours, when
necessary for the maintenance, repair, or replacement of
any common elements or of any portion of a unit to be
maintained by the association pursuant to the declaration
or as necessary to prevent damage to the common elements
or to a unit or units.

In addition to this section of the Condominium Act, it is very
common for a condominium association to have a provision
contained within the condominium documents requiring unit
owners to provide the association a key to their units so the
association can properly exercise this right of access to units.
You should review your condominium documents to see if
owners are required to provide a key to their units.

With this background in mind, the arbitration case of The
Beaches of Longboat Key — South Owners Association,
Inc. v. Goldreyer, dealt with the issue of owners who
denied the association access to their unit to provide pest
control services. In that case, the arbitrator concluded
that the provision of pest control services for the entire
condominium was a necessary form of maintenance.
Further, the arbitrator concluded that while the unit owners

had the right to have as much peace in their unit as possible,

when this right conflicts with the right of the association to
access the unit during reasonable times when necessary to
provide maintenance, the unit owner’s right gives way to
the association’s irrevocable right to access units under the
Condominium Act. The arbitrator ordered the owner to

grant access to the association.

Therefore, an association generally has the right of entry
to the units within the condominium to allow for pest
control. Associations do have to be careful with pest
control issues, however, including dealing with owners
who have peculiar sensitivities, and reviewing the
documents to determine whether certain types of pest

control are a proper common expense.

In terms of a remedy, there is no quick and easy solution in
the law. In all likelihood, you would need to file a petition
for arbitration with the State of Florida, at which point the
arbitrator would review the matter and order the unit owner
to provide reasonable access, of course assuming that the
arbitrator agreed with your case in the first instance. If the
unit owner did not comply with the arbitrator’s order, or if
they wished to appeal, the matter would go to court. The
winning side would be able to collect their attorney’s fees
from the losing side.

Some associations use “self help” (such as a locksmith) to gain
entry to units. In general, I recommend against forced entry,
with perhaps the limited exception of an extreme emergency
situation, such as the recent hurricanes. g7
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Sunshine Laws Put to the Test

ForT MYERS THE NEWS-PRESS, MARCH 3, 2005

By Joe Adams

jadams@beckerlawyers.com
TEL (239) 433-7707
FAX (239) 433-5933

Florida’s courts have referred to com-

munity associations as “democratic sub-
societies.” At least in theory, American
democracy requires the governmental decision-making pro-
cess to be conducted in the open. Not surprisingly, Florida’s
“sunshine” laws have imposed open-government require-
ments on association boards.

Today’s column is the seventh and final installment of a prim-
er on sunshine laws which I have dubbed “Community Asso-
ciation Sunshine Law, Course 101> (See Time to let in a little
sunshine, January 20, 2005; Shedding more light on laws of
sunshine, January 27, 2005; Sunshine laws apply to condo
boards, February 3, 2005; Minutes bring order to conduct
of board, February 10, 2005); Committees sometimes in sun-
shine (February 17, 2005); and Sunshine rules also have some
exceptions (February 24, 2005) Today, the final exam.
Question #1:  Your association’s board consists of five di-
rectors. Which of the following events constitutes a “meet-
ing” of the board?

A. Three members of the board holding a planning ses-
sion in order to set the agenda for the next board
meeting.

. Two members of the board meeting with an employee to
discuss performance problems.

. Four members of the board attending an educational
seminar regarding association law.

D. All of the above.

E. None of the above.

Question #2:
conspicuous location:

Notice of board meetings is to be posted in a

A. 48 hours in advance of the meeting.
B. 14 days in advance of the meeting.
C. 72 hours in advance of the meeting.
D. Both A and B.

E. All of the above.

Question #3: A board meeting may be closed to unit or par-
cel owners when:

A. The board is going to be discussing controversial
topics.
B. The board is going to discuss an opinion letter it received
from the association’s attorney.
C. The board is going to meet with legal counsel to discuss
pending or proposed litigation.
D.
E.

In an emergency.
All of the above.

Question #4:
(tape record) or videotape which of the following meetings:

Members of the association can audiotape

A. Board meetings for homeowners’ associations.

B. Board meetings for condominium associations.

C. Only meetings where the owner’s direct interests are
involved.

D. A and B.

E. None of the above.

Question #5:
which of the following committees:

The sunshine laws for associations applies to

A. Any committee of a homeowners’ association that can
approve architectural requests or authorize the expendi-
ture of association funds.

. A condominium association’s budget committee and any
committee of the condominium association that is em-
powered to take final action on behalf of the board.

. Every committee of a condominium association unless
the association has exempted “nonstatutory committees”
from the sunshine requirements through its bylaws.

D. All of the above.

E. None of the above.

Question #6: Owners have the right to address the board in
regard to any designated agenda item at which of the follow-
ing meetings:



A. Any meeting of a condominium association board.

B. Any meeting of a homeowner’s association board.

C. A meeting of a homeowner’s association board called by
petition of twenty percent of the voting interests.

D. A and C only.

E. All of the above.

Question #7:
place of the meeting, postings must also include an agenda for

In addition to notice of the date, time, and
which of the following meetings:

A. Condominium association boards.

B. Homeowners’ association boards.

C. The board members’ weekly poker game.
D. All of the above.

E. None of the above.

To make sure all students pass the course, here are the answers:

Answer #1: The correct answer is A. The setting of the
agenda for a future board meeting is “conducting” associa-
tion business. Attendance by a quorum of the board at a
seminar does not involve the conduct of business for the as-
sociation. Although a meeting with an employee involves
the conduct of association business, this is not a “meet-
ing” in our example since a quorum of the board is not in
attendance.

Answer #2: The correct answer is D, both A and B. Notice
of all board meetings must be posted at least 48 hours in
advance. For both condominium and homeowners’ asso-
ciations, notice of meetings where assessments will be con-
sidered, or notice of meetings where rules concerning the
use of the units or parcels will be considered, must also be
posted 14 days in advance, and also mailed or delivered to

the owners 14 days in advance.

Answer #3: The correct answer is C, only meetings between
the board and legal counsel are exempt from the sunshine re-

quirements. The meeting must be for the purpose of discussing
pending or proposed litigation, and for homeowners’ associa-
tions, may also include discussion of personnel matters, but le-
gal counsel must still be present. Although notice provisions
can be suspended in the event of an emergency, this does not
suspend unit owners’ or parcel owners’ right of attendance.

Answer #4: The correct answer is D, both A and B. Both the
condominium and HOA laws permit unit owners or parcel
owners to record meetings of the board. The board may adopt
reasonable rules regarding how such recording is done, but may
not otherwise limit that right, nor require demonstration of any
particular reason why the owner wishes to record the meeting.

Answer #5: The correct answer is D, all of the above. Certain
enumerated committees of both condominium and homeown-
ers’ associations are always open to owners. For condomini-
ums, all committee meetings are likewise open to owner at-
tendance unless the bylaws have exempted them.

Answer #6: The correct answer is D, both A and C. This is
one area where the condominium law and the law for home-
owners’ associations differs substantially. Condominium unit
owners have the right to address the board with respect to any
designated agenda item. Conversely, there is no similar right
in HOA’s. HOA parcel owners are only granted the right to
address the board if the board’s meeting is called by petition
of the members. The bylaws of a homeowners’ association
may also confer participation rights greater than the statute,
and of course the board can (and should) permit input from
owners in an appropriate fashion.

Answer #7: The correct answer is A. Only the condomin-
ium law requires the posting of an agenda with notice of a
board meeting. However, for homeowners’ associations,
if an assessment is to be considered at the board meet-
ing, notice that an assessment will be considered and the
nature of the proposed assessment must also be included
with the notice. 62
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Question: I live in a two-story condominium, with no
elevator. My wife is having physical problems which
make it difficult for her to go up and down the stairs.

There has been some discussion about installing a lift.

My question is who should have to pay for this? G.K.

(via e-mail)

Answer: The Fair Housing Amendments Act of 1988 requires
housing providers, including condominium associations, to
make reasonable accommodations for the disabled.

One required accommodation is that the association must permit
handicapped individuals, at the expense of the handicapped
individual, to make reasonable modifications to the premises



so as to permit the disabled individual to enjoy the property as
fully as a non-disabled person, to the extent practicable.

Assuming that your wife suffers from a handicap, which the
law defines as a mental or physical condition which impairs
a major life activity, you would be entitled to have the lift
installed, at your expense. The association could establish
reasonable conditions as to the type of installation, its
maintenance, protection against liability issues, and the like.

Question: Our condominium association is also governed
by what we call a “master association.” It is combined with
single family homes and condos. The master association
wants to collect a processing fee for rentals. My question is
whether they can do this, or if only condominium associations
can collect. D.B. (via e-mail)

The Florida Condominium Act

permits the collection of processing fees if the association

Answer: specifically
has the right to approve rentals, and the fee is specified in
the documents. The fee for condominiums cannot exceed

$100.00 per application.

The law for homeowners’ associations is silent on the topic.
In my opinion, if the governing documents (declaration of
covenants or bylaws) as originally recorded, or as amended,
authorize the fee, then it is valid.

Question: Is there any state law requiring a homeowners’
association to have an annual audit? Our budget exceeds
$100,000.00 annually. L.B. (via e-mail)

Answer: Florida’s law was amended in 2004 to impose
heightened
homeowners’ associations.

financial  reporting  requirements on
The law is now similar to the

condominium law.

First, it is important to understand that the association’s
governing documents may impose more stringentrequirements
than that found in the law.

For HOAs with annual receipts over $400,000.00, a
certified annual audit is required. If the receipts fall
between $200,000.00 and $400,000.00, a review is
required. A compilation is the required level of report

for associations with receipts between $100,000.00 and
$200,000.00.

Associations with annual receipts of $100,000.00 or less must
provide an annual report of cash receipts and expenditures.
HOAs operating less than 50 parcels, regardless of annual

receipts, may also provide a year-end cash receipt and
expenditure statement.

The law, as it does for condominiums, also permits waiver of
these requirements by a majority vote.

Question: I am a real estate agent in Fort Myers. I have
been told by lenders in deals I am working on that the
condominium association or management company refuses
to fill out the lender questionnaire. Would a seller or buyer
have legal recourse against the association for refusing to
provide the lender with this information? J.H. (via e-mail)

Answer: Under Florida law, the potential buyer has no legal
relationship with the association and has no “standing” to
pursue claims against the association.

A seller (a unit owner) does have standing to pursue legal claims
against the association. However, Florida law is very clear on this
topic. Specifically, the Florida Condominium Act provides that
associations (and accordingly, their managers) are not obligated
to respond to project information requests from lenders.

However, the law was amended in 2003, and again in 2004,
to try to create greater incentives for associations to cooperate
with respect to lender questionnaires. Specifically, the law
now provides that an association may charge up to $150.00
for responding to these questionnaires (plus any attorney’s
fees the association incurs). The law also confers immunity
on the association if it responds to these requests in good
faith in using certain “magic words” in a response.

Accordingly, the impediments faced by many associations in
responding to these requests in the past have been removed by
the law. However, the association is still under no affirmative
obligation to respond.

Question: When is the next educational program being held
in the Fort Myers area. L. J. (via e-mail)

Answer: A free course on conflict resolution for Florida
condominium and cooperative board members and unit
owners will be held on Wednesday, March 23, 2005 from
9:00 am to 12:00 noon at the Seven Lakes Condominium
Association, 1965 Seven Lakes Blvd., in Fort Myers. The
course will be presented by Community Associations
Institute (CAI), the designated condominium and cooperative
educational provider of the State of Florida’s Department of
Professional and Business Regulation, Division of Florida
Land Sales, Condominiums and Mobile Homes. 1 am the
course instructor.



The course will explore the role of the board of directors
in creating and enforcing rules as well as how those rules
ultimately impact unit owners. It will also review basic
principles of group interaction, conflict management and
communications and describe constructive steps that unit
owners can take to prevent conflict from escalating into costly

and damaging disputes. Finally, participants will leave with

a basic understanding of alternatives to litigation in resolving
disputes. Please note that this course does not count for

manager CEUs for community association managers.

Registration is not required, but space is limited. To reserve
a space, please call Laura Hagan at 727-525-0962 or e-mail
FLeducation@caionline.org. 52
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Condo Ombudsman Outlines his Vision for Job

ForT MYERS THE NEWS-PRESS, MARCH 10, 2005

By Joe Adams

jadams@beckerlawyers.com
TEL (239) 433-7707
FAX (239) 433-5933

In 2004, the Florida
created the “Office of the Condominium

Legislature

Ombudsman” as a measure intended to
avoid day-to-day frictions in condominium living becoming
full-scale legal battles.

The Ombudsman is appointed by the Governor, and serves at
the pleasure of the Governor. In October of 2004, Governor
Jeb Bush appointed Virgil Rizzo as Florida’s Condominium
Ombudsman. Rizzo, a retired physician and attorney, has
been on the job for about three months. I took the oppor-
tunity to interview Dr. Rizzo for this column to obtain his
insight and his visions for the Ombudsman’s post. Here are

some of the highlights.

Adams: The 2004 Legislature created the Ombudsman’s of-
fice, but did not provide any funding for the program. I be-
lieve the politicos call that an unfunded mandate. Has this
been a problem for you?

Rizzo: Not really. I was not involved in the creation of the
statute or the original budget process. Of course, my office
will need adequate staff and funding to operate. I am work-
ing on a business and organizational plan which is going to
be submitted to the House Appropriations Committee next
week. It is currently a work in progress. Ideally, I would like
to start with a staff of six, with three in Tallahassee, and three
serving the Tri-County area (Dade, Broward, and Palm Beach
counties), where most of the condominium problems occur.

Adams: That is a nice lead in to my next question. Accord-
ing to most observers, the vast majority of Florida’s con-
dominium disputes emanate from the so-called Gold Coast:
Dade, Broward, and Palm Beach counties. Other regions of
the State, such as Southwest Florida, the Panhandle, mid-
Florida (Tampa and Orlando) and the Space Coast area
(Jacksonville, Daytona, St. Augustine, etc.) complain that
they are the step-children when it comes to making condo-
minium policies. How does the Ombudsman plan to reach
out to these regions?

Rizzo: I am not sure yet. We are only into the third month
of operation. Most of the publicity about my office has come
from East Coast media. At least ninety percent of the inqui-
ries the office has received to this point are from Dade, Bro-
ward, and Palm Beach counties.

Adams: How can unit owners or board members reach your
office?

Rizzo: Our phone number in Tallahassee is 850-922-7671. 1
can be reached by e-mail at Virgil.Rizzo@dbpr.state.fl.us.

Adams: What percentage of your inquiries involve unit own-
ers with complaints against their associations, and what per-
centage involve boards seeking your assistance?

Rizzo: I cannot say with precision at this point, I am working
on those statistics right now. My best estimate is that approx-
imately 60% of calls come from unit owners who have issues
with their associations or boards. About thirty percent come
from board members who are looking for help. The other ten
percent involve miscellaneous inquiries, such as complaints
against managers.

Adams: Could you break down, generally, the substance of
the inquiries you receive?

Rizzo: Elections is a big one. The other general catego-
ries involve fiscal management/mismanagement, assess-
ments (regular and special assessments), rule enforcement
procedures, and material alterations of common property.
Many of the contacts are informational, seeking informa-
tion about how the laws or regulations apply to their par-
ticular situation.

Adams: One of the purposes of your office, as specified by
the Legislature, is to provide unit owners and board members
with the widest possible access to educational opportunities.
What is your plan to get the job done on this front?



Rizzo: T am still working on it. The most ideal situation would
be a website where people could plug in a key word and any pos-
sible issue they might have would be addressed, with information
on how to proceed. Right now, I am using a staff of volunteers
to assist. I have three volunteers, whom I have trained.

Adams: According to media reports, you come to your post
with no prior experience in condominium law or operations,
except a well publicized legal battle between you and the
board of directors which operates the condominium where
you reside. What has surprised you most about Florida’s con-
dominium living experience?

Rizzo: Every day is a surprise. What I find most daunting is
the lack of consistency in the laws applicable to condomini-
ums, Chapter 718. The administrative rules conflict with the
statute, and the case decisions and arbitration decisions con-
flict with both the rules and the statutes.

Adams: A significant portion of the legislation involving your
position, and also a topic of frequent discussion involves in-
suring fairness in condominium elections. Do you think the
current election system is too complicated, and if so, how
would you change it?

Rizzo: No, it is not too complicated, but it is incomplete. I
have been to about eight contested condominium elections so
far, where I have served as an election monitor. It seems that
every manager, attorney, and law firm handles things a bit
differently. For example, some disregard election ballots that
are not placed in the inner envelope, while others count them.

The biggest problem with elections is that the ballots are re-
turned to the board. This provides opportunity for mischief
when the person handling the ballots is also a candidate.

Next week, excerpts from the interview with the Ombudsman
will continue.

Community Associations Day Set for March 30, 2005 in Tal-
lahassee

Several groups interested in condominium association legis-
lation have organized a “Community Associations Day” for
March 30, 2005 in Tallahassee. The event is being coordi-
nated through the Community Association Leadership Lobby
(CALL) which is administered by the law firm of Becker &
Poliakoffl, along with other participating groups including
Community Associations Institute and the Space Coast Con-
dominium Association. The purpose of Community Asso-
ciations Day is to permit those directly affected by the laws,
homeowners and board members, to meet their Legislator
and personally participate in the shaping of policies involv-
ing the governance of community associations. All members
of condominium associations and homeowners’ associations,
whether or not board members, are encouraged to partici-
pate. This year’s hot topics in the Legislature are likely to
include government regulation of homeowners’ associations
and mandatory training for condominium association board
members. For more information, log into CALL’s website at
www.callbp.com or telephone Donna Berger, CALL Execu-
tive Director at 1-800-432-7712. 52
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Question: We live in a relatively new development, still
being managed by the developer. The community includes
a golf course. About two-thirds of the homeowners are
golfing members of the Club, and the other third are called
social members. There are different dues structures for
the different types of members. Several golf members
convinced the manager to allow them to put signs on two
prime parking places, reserving the spaces for the men’s
and women’s golf champion. This parking area is used for
the pool and fitness centers, which is available to the social

members as well. This would appear to infringe on the

common area rights of the social members, and was done
without the consent of the owners. What is your opinion?
C.B. (via e-mail)

Answer: I believe that the management of a homeowner’s
association, under the circumstances you describe, would be
given some degree of latitude in the assignment of parking,
so long as the assignments are not permanent and do not
purport to create property rights.

For example, I think it would be appropriate to set aside a
reserved space for the Club’s “employee of the month” and
I likewise see no legal problem with recognizing others who
have achieved accomplishments within the Community.

Question: Our homeowner’s association recently attempted to
hold an annual meeting. Because the required majority quorum



was not present, the meeting could not be held. Our bylaws
state that an annual meeting must be held in January of each
year. Our management company said it was not necessary to
hold a meeting. What is your opinion? ].P. (via e-mail)

Answer: The law for homeowners’ associations was amended
several years ago to lower the quorum requirement so that the
maximum quorum permissible in an HOA is thirty percent.
Many older bylaws still contain the majority threshold,
although I believe associations can reasonably rely on the
new law when setting quorums. The courts, however, have
not addressed retroactive application of the new statute.

I think it is important to have an annual meeting, especially
for the purpose of electing members of the board. It is not
uncommon for associations, particularly homeowners’
associations, to have difficulty in getting a quorum for the
annual meeting. That is why the Legislature lowered the
required quorum threshold.

Under Robert’s Rules of Order, if a quorum is not established,
the members can vote to adjourn the meeting for the purpose
of gathering more proxies and establishing a quorum. This
is what I typically recommend. T also recommend that the
association make at least two good faith efforts to hold the
annual meeting. If, after that effort, a quorum still cannot be
established, T do not think anyone can accuse the incumbent
board of shirking its legal duty.

Question: cent series on the sunshine laws. I wanted to look
at the actual law. Do you know where I could get a copy of
the law, including the sunshine laws? B.M. (via e-mail)

Answer: The “sunshine” rules for condominium associations
is found in Section 718.112(2)(c) of the Florida Statutes. For
HOAs, look at Section 720.303(2)(c). There are a number of
websites where you can easily find the Florida Statutes. I find
www.leg.state.fl.us, the website of the Florida Legislature, to
be one of the more user-friendly sites on the Internet.

Question: Is there any state law requiring a homeowner’s

association management company or board to be bonded
against potential theft of association funds? L.B. (via e-

mail)

Answer: No. The Florida law contains detailed requirements
for “fidelity bonds”, which is typically an insurance policy

» o«

called “employee dishonesty”, “crime coverage”, and similar

names, but there is no equivalent in the HOA statute.

Although the law for HOAs does not require bonding, in my
opinion it is extremely important that members of the board,
managers, and anyone with access to association funds be
covered by a fidelity bond. In my view, the bond should cover
all amounts that are potentially subject to theft. Also, be
careful when relying on a management company’s bond. It
often will not provide coverage to the association.

Your board should sit down with your insurance agent and
understand available coverage, and make the appropriate
purchase of insurance.

Question: Our condominium was established in the late
1970’s. There are a number of provisions which conflict with
the current version of Chapter 718. Which controls? C.F.
(via e-mail)

Answer: It depends. The courts have generally held that
“substantive” provisions contained in a declaration of
condominium are not changed by changes to the law. For
example, the law was amended in 1992 to state that a
condominium association could only assess for maintenance
fees either equally, or based upon square footage. Many older
condominiums contain different formulae for assessment,
and those formulae remain legally valid.

On the other hand, “procedural” or “remedial” changes
to the law are generally considered applicable to existing
condominiums. For example, most of the “sunshine”
requirements of the law, that pertain to board procedures,
would be applicable to existing associations, even if the

bylaws provided differently. 52
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New Condo Office Stresses Education

ForT MYERS THE NEWS-PRESS, MARCH 17, 2005

By Joe Adams

jadams@beckerlawyers.com
TEL (239) 433-7707
FAX (239) 433-5933

Today’s column continues our interview

with Virgil Rizzo, the newly appointed
“Condominium Ombudsman” for the
State of Florida. (See Condo Ombudsman outlines his vision
for job, March 10, 2005.)

Adams: Have you seen any evidence of widespread election
fraud or misdeeds in condominium elections?

Rizzo: Yes. I do not know how “widespread” it is, as I have
only handled eight elections so far. I should say that there are
many allegations of election fraud. I try to stay impartial.

Adams: The law which created your position states that you
are supposed to act as a “neutral resource” in assisting both
boards and unit owners in understanding their respective
rights and responsibilities. Some critics charge that your of-
fice has so far demonstrated an anti-board bias, and comes in
with “guns blazing” on the side of the unit owner who has
made the complaint. What is your response?

Rizzo: I have not heard that. I really encourage boards to call
me if they have a question about procedures. Many board
members are lay people without experience in the corporate
world. The primary way to improve the performance of as-
sociations is through education. This is not a battle between
boards and unit owners, its about understanding rights and
responsibilities.

Adams: Recently, a Bill was filed in the Legislature which
would make education mandatory for all condominium
association board members. Do you think this is a

good idea?

Rizzo: I think board members should have some knowl-
edge. As to whether training should be mandatory by law,
that is hard to grasp for me. The most important thing
is for boards to learn that they must make decisions as a
group. An association is not one person, even if that per-
son is the president.

Adams: Many of the State’s condominiums, particularly here
in Southwest Florida, contain less than 100 units. Many of
those associations have a difficult time in finding volunteers
to serve on their board. Do you think the laws should exempt
smaller associations?

Rizzo: No. My experience with smaller communities is
that they are more like families, but they should all be sub-
ject to the same laws. When everyone knows their neigh-
bors, there is a greater tendency for people to go out of
their way to avoid trouble with each other. In large com-
munities, no one knows their neighbors, so disputes have
less social consequence.

Adams: The Division of Florida Land Sales, Condomini-
ums, and Mobile Homes estimates that there are more
than two million condominium unit owners in the State
of Florida. Last year, there were approximately 1,800
complaints filed by unit owners against their boards.
About 50 people account for 800 of those complaints, so
there were actually about 1,000 unit owners who filed
complaints against their association. Some would say
that the current system allows the tail to wag the dog.

What do you say?

Rizzo: I would question the accuracy of those statistics.
Keep in mind that many people have concerns, which you
might call “gripes”, that do not go to the point of filing a
formal complaint with the State. We are trying to resolve
those gripes.

Adams: Do you feel there is significant graft or corruption in
the operation of Florida’s condominium associations?

Rizzo: T have not seen it. There have been allegations made,
but those are serious charges and require hard evidence.
The condominium scheme definitely presents the opportu-
nity for kickbacks, but I honestly cannot say whether or
not that is going on. If so, it should be addressed by the
criminal authorities.
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Adams: Recognizing that you have only been on the job for a
few months, what is the greatest accomplishment of the Office
of the Ombudsman so far?

Rizzo: Offering a resource for people to find answers to their
questions.
done so far

Adams: Is there

which you would do differently if you had to do it

anything you have

over again?

Rizzo: No.

Adams: Under the current system, if an association violates
the law, the Division can levy a fine against the association.
Do you think fines against associations are an effective way to
administer the condominium laws?

Rizzo: No. People are reluctant to address concerns in their
communities because when the fine is levied by the associa-
tion, the person who complains ends up having to pay. That
is like fining yourself.

&

Question: What happens if only four people choose to
run when there are five seats open for our condominium
association board. Two of those four are current directors,
who were originally appointed, not elected. The association
is telling us that there will be no election. Is this the law?
What happens to the fifth seat? What happens if the four
members cannot agree on the fifth person? Can a person
that has a condo as a second home be on the board? R.M.
(via e-mail)

Answer: Any unit owner is entitled to stand for election
to the board, provided that they pre-qualify for election.
Typically, this requires that a unit owner file with the
association at least 40 days before the annual meeting.
It sounds like there were only four candidates who filed
for five seats. Accordingly, your association’s position is
correct, no election is required. The four who put their
names into nomination (whether incumbents on the board
or not, whether sitting on the board due to election or

appointment) will be automatically elected.

The remaining four directors will fill the fifth seat. If they

are unable to do so, they will need to keep balloting until
they break the deadlock.

Question: In our condominium, all owners contribute
equally to association assessments. However, some owners
who do not own carports are required to pay toward their
upkeep. This does not seem fair. Should we have to pay?
C.G. (via e-mail)

Answer: It is likely that your declaration of condominium
describes the carports as “limited common elements.”

Limited common elements are a sub-set of common elements,
meaning that their exclusive use is reserved for a particular
unit (or group of units) to the exclusion of other units.

Section 718.113(2)(a) of the Florida condo statute provides
that the maintenance of limited common elements may be
assigned to the association at the expense of all owners
(as a “general common expense”), may be assigned to the
association, but only at the expense of the benefiting owners
(sometimes called a “limited common expense”), or may
require the individual assignees to undertake the maintenance,
at their individual expense.

If the declaration of condominium is silent, then the carports
would be maintained as a general common expense, and
that could only be changed through an amendment to the
declaration of condominium. The owners who do not have
carports may wish to review the procedure for petitioning for
an amendment to the declaration.

Question: Our board recently decided to make a change to
our rules and regulations. The first time the rule came up,
one of the board members voted against it, because he did not
like it. The board ruled that the change did not pass, because
the board thought that it took unanimous approval of the
board to change our rules. A second meeting was called,
and the association stated that it had found out that the rules
can be changed by a majority of the board. The board then
changed the rule. Is this legal? L.T. (via e-mail)

Answer: In my opinion, assuming all notice procedures
were followed, and that the board’s current interpretation



of the bylaws is the correct one, it would seem that a valid
rule was adopted.

Just because the association misunderstood the required
vote to change a rule does not bind the association to the
misunderstanding perpetually.

Question: Our condo was established in the mid-1980’s.
Ownership for two bedroom units is two shares and ownership
for one bedroom units is one share. The maintenance fee
is half for the one bedroom units over the two bedroom
units (example, $180 for two bedroom units and $90 for
one bedroom units). Since all of the units use the common
elements equally, can the board change the maintenance fees
so that everyone pays the same? If a vote of the unit owners
is necessary, what would the required percentage vote be?

C.T. (via e-mail)

Answer: The Florida Condominium Act provides that unless
otherwise provided in the declaration of condominium, as
originally recorded, an amendment cannot change the method
by which common elements are owned or common expenses
are shared, unless all unit owners and lien holders approve.

Question: [ am an owner in a condominium association, but
I use my unit as a rental. Our association has a restriction
that says that owners can keep pets in their units, but tenants
cannot. Is the association allowed to keep my tenants from
having pets when other owners are allowed to have them?
D.T. (via e-mail)

Answer: Many associations’ governing documents provide for
pet restrictions, and it is not uncommon to see a restriction
where the owners are allowed to maintain and harbor pets

The
question is whether this disparate treatment between owners

in their units but tenants are not allowed to do so.

and renters is allowed. This has not been addressed by the
courts.

However, there have been several cases from the State’s
arbitration program that have discussed this issue. Grove
Isle Condominium Association, Inc. v. Levey, et al., was a
case where the association had a pet restriction allowing
owners to maintain pets so long as they were within
specifically defined parameters, but renters were not
allowed to have pets at all. The arbitrator ruled: “it does
not appear that the rule against pet ownership by tenants
is wholly arbitrary, violates public policy, or abrogates
As a result, the
tenants in this case were required to remove their dog

a fundamental constitutional right.”
from the unit.

Additionally, in the arbitration case of Quatraine
Condominium Two Association, Inc. v. Convisor and
Sotolongo, the association’s rules contained a similar
ban on pets by tenants, but allowed owners to keep
pets within the guidelines established by the rule.
The arbitrator concluded that the rule precluding
tenants from having pets was enforceable, and that
the differential treatment between owners and tenants

was valid. 52
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ForT MYERS THE NEWS-PRESS, MARCH 24, 2005

By Joe Adams

jadams@beckerlawyers.com
TEL (239) 433-7707
FAX (239) 433-5933

Today’s column concludes our interview

with Virgil Rizzo, the newly appointed
“Condominium Ombudsman” for the

State of Florida.
for job, March 10, 2005 and New condo office stresses educa-
tion, March 17, 2005).

(See Condo ombudsman outlines his vision

Adams: How do you feel about fines against volunteer board
members who make errors or violate the laws?

Rizzo: I think that would be the more appropriate of enforc-
ing the law. However, I would not support fining a board
member who was not first given a warning about what they
were doing wrong, and an opportunity to correct it.

Adams: For the past several years, there has been talk of
changing the law to impose term limits on board members.
Do you have an opinion on term limits?

Rizzo: I think there should be term limits. Certain people get
elected and refuse to give up. I think it is as important, if not
more important, for there to be limits on the terms of officers.
Someone should not serve as an association’s president for
fifteen years.

Adams: The law permits associations, through their own
bylaws to establish term limits. When someone is continu-
ously elected, they are obviously supported by their neigh-
bors for the post.

Rizzo: I understand. Many people who might want to run
for the board choose not to do so as they do not wish to chal-
lenge the incumbents. I support term limits for both board
members and officers, and think it should be contained in the
statute. Documents are difficult to amend, and the statute
should override association documents.

Adams: Since your position was created, how many calls
and e-mails, on average, does the Ombudsman receive
each week?

Rizzo: I am working on that report right now. We think it is
running at somewhere around 300 inquiries per week, and
growing.

Adams: There is a Bill pending that would regulate homeown-
ers’ associations, bringing them under the Division’s jurisdic-
tion for enforcement and fines, and which would give the Om-
budsman jurisdiction over HOAs. Do you support that?

Rizzo: I have not really looked at that issue in detail. There
are some major differences between the two statutes. Regula-
tion of HOAs is a question for the Legislature. Right now, I
am focusing on condominiums.

Legislature Looking at Association Assessment
Collection

The regular session of the Florida Legislator convened on
March 8, 2005. Already, a half-dozen Bills affecting condo-
minium and homeowners’ associations have been filed. Some
of the proposed legislation would have a significant effect on
the operation and management of community associations.
The next several editions of this column will provide a heads-
up on what’s cooking in Tallahassee.

Today, Senate Bill 2632 is at center stage. S.B. 2632 can be
viewed on the Internet at the website of the Florida Legisla-
ture at www.leg.state.fl.us, where links to both the House and
Senate are available.

S.B. 2632 would accomplish the following:

o Condominium associations would not be entitled to
recover any attorneys’ fees incurred in connection with the
collection with delinquent assessments.

o Condominium associations could not file liens for un-
paid assessments until the amount of delinquency exceeded
$2,500.00.

o A condominium association would need to wait 180
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days (the current law is 30 days) before starting a fore-
closure action in those cases where foreclosure would still
be permitted.

A similar proposal was considered in 2004 by the California
Legislature in reaction to a few widely-publicized stories in-
volving reported abuses of the foreclosure remedy. In his veto
message, Governor Arnold Schwarzenegger stated that this
Bill could “unfairly result in increased assessment for other
homeowners who pay their assessments in a timely manner”,
which seems to be the likely result if this Bill passes in Flor-
ida.

Whether you are for or against, your Legislator is interested
in your opinions. You can contact members of the Southwest
Florida delegation as set forth to the right:

¢ Sen. Mike Bennett, District 21; 823-5718;
bennett.mike.web@flsenate.gov

¢ Sen. Burt Saunders, District 37; 338-2777 in Lee or
417-6220 in Collier; saunders.burt.web@flsenate.gov

® Rep. Michael Grant, House District 71; 941-764-1100;
michael.grant@myfloridahouse.gov

® Rep. Paige Kreegel, House District 72, 941-575-5820;
paige.kreegel@myfloridahouse.gov

® Rep. Bruce Kyle, District 73, 335-2411;
kyle.bruce@myfloridahouse.gov

® Rep. Jeff Kottkamp, District 74, 344-4900;
kottkamp.jeff@myfloridahouse.gov

® Rep. Trudi Williams, District 75, 433-6775;
trudi.williams@myfloridahouse.gov 57
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Question: Our condominium is located on Pine Island, and
consists of thirty-two units, contained in two-story buildings.
Our insurance costs continue to rise and we are looking for
ways to save money. Do we have to carry flood insurance,
All of the

ground floor units (except one or two) carry flood insurance.

which is over one-third of our insurance costs?

Can the board make this decision or are we required to have
a unit owner vote? R.S. (via e-mail)

Answer: For those of us who hunkered down as Hurricane
Charley was about to hit, one of the greatest fears was a
storm surge which was predicted to run higher than fifteen
feet. Fortunately, due to Charley’s fast-moving pace, the
surge did not materialize, but it reminds us that it could
happen. Indeed, Charley was initially anticipated to parallel
a 1960 storm named Donna, which produced tremendous

flood surges throughout the region.

The Florida Condominium Act requires an association to
maintain “adequate” insurance. The law does not specifically
mandate flood insurance, and in fact refers to flood coverage
that
Accordingly, there is some debate as to whether flood insurance

among insurance an association “may” obtain.

is or is not mandatory for Florida condominium associations.

In my opinion, every condominium association should have
flood insurance. Further, I believe that if you are located in a

flood hazard area (which I assume you are), the requirement
for “adequate insurance” in the law, probably includes full
flood insurance.

Your unit owners’ individual flood insurance is usually
similar to “renters’ insurance”, and primarily covers damage
to contents. Further, second floor owners are exposed to
flood claims, even if the water does not rise to their level.
After a significant flood loss, there will be no power in the
buildings, there will likely be substantial water intrusion,
there will be mold problems and other structural problems.
The “upstairs owners” will likely be equally assessed for
all of the repair costs, which could be astronomical in the

absence of insurance.

Personally, I would never serve on the board of directors of a
condominium association located on a barrier island that did
not carry full flood insurance.

Question: I am on the board of a condominium
association. Our condominium documents state that
“each independent purchaser is required to remit a non-
refundable transfer fee of one hundred ($100.00) dollars
with the application to purchase. The transfer fee is to
defray any present or future cost of transferring unit
responsibility from the present owner to the new owner.
A board majority may waive the background investigation
but it must be recorded in the minutes of a duly called

directors meeting.”

If a husband and wife purchase a unit, they are charged $100
for a background check. However, the background check is
done on both the husband and wife.



If two women, two men, or a man and a woman, who are
not married purchase a unit, they are each charged $100 for
a background check. Some feel that it’s discriminating to
charge them each $100 when we only charge a husband and
wife $100 combined for both.

I would appreciate your expertise on this subject. B.K (via
e-mail)

Answer: Section 718.112(2)(i) of the Florida Condominium
Act specifically authorizes an association to charge a fee in
connection with the approval of the sale or lease of a unit.
However, in order for the association to have the authority
to charge the fee, the association must have the authority to
approve the transfer (sale or lease) in the first instance, and
the fee must be authorized by the documents.

The law goes on to say that any such fee may be preset “but
in no event may such fee exceed $100 per applicant other
than husband/wife or parent/dependent child, which are
considered one applicant.”

Accordingly, since separate checks are done on each applicant,
the law authorizes a separate fee for each applicant, so long

as the documents do. However, spouses and parents and
children are considered a single “applicant” for the purposes
of the law.

Question: I read your recent columns regarding the
requirement for the Q& A Sheet. Where can I get a copy?

Answer: The Q&A Sheet is a state-mandated form known
as DBPR Form CO-6000-4. It can be found at the website
of the DBPR. Go to http://myflorida.com/dbpr and navigate
through Land Sales, Condominiums, and Mobile Homes,
then condominiums, then miscellaneous forms.

Question: I read your recent series on the sunshine law for
condominium and homeowners associations. You have not
addressed how the sunshine law applies to developers who

control the board. Does the same law apply? G.S. (via e-mail)
Answer: Yes.

The provisions in Chapters 718 and 720 regarding “sunshine”
requirements for community association boards apply equally
to developer-controlled associations and associations which
are controlled by the unit owners or parcel owners. g2

M.

Adams concentrates his practice on the law of community association law, primarily representing

condominium, co-operative, and homeowners’ associations and country clubs. Mr. Adams has represent-
ed more than 600 community associations and serves as managing shareholder of the Firm’s Naples and

Ft. Myers offices.

Send questions to Joe Adams by e-mail to jadams@beckerlawyers.com This column is not a substitute for consultation with
legal counsel. Past editions of this column may be viewed at wwuw.beckerlawyers.com.
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Bills Cover Wide Range of Issues

ForT MYERS THE NEWS-PRESS, MARCH 31, 2005

By Joe Adams

jadams@beckerlawyers.com
TEL (239) 433-7707
FAX (239) 433-5933

Each year, Florida’s Legislature sits in ses-

sion for sixty days. To say the least, it is
a tumultuous and fast-moving process.

Because Florida has one of the highest per-capita populations
of people living in community association settings, it is not
surprising that a variety of issues affecting associations are
brought up for consideration each year.

Last week, we began a review of legislative proposals for
2005, with a look at a radical proposal that would limit an
association’s right to collect delinquent assessments through
lien foreclosure proceedings. As of this time, Senate Bill 2632
does not have a counterpart in the House of Representatives,
and has not been set for any Committee Hearings.

Today, we will shift attention to House Bill 1593 and Senate
Bill 2062, which are identical proposals which have been filed
in both legislative chambers.

H.B. 1593/S.B. 2062 is a Bill which addresses several unre-
lated community association issues:

¢ Retrofitting Fire Sprinklers: In 2000, Florida’s build-
ing code was amended to require the retrofitting of fire
sprinklers in most high-rise condominium buildings of
more than seventy-five feet. The new law gave associa-
tions until the year 2014 to comply. The law was amend-
ed in 2003 to permit associations, by a two-thirds vote,

ciation. Covenants and restrictions are extinguished by
MRTA, typically after thirty years, unless certain detailed
procedures are taken to prevent extinguishment. For those
communities who missed the boat, and have had their
covenants extinguished, there is now a procedure for “re-
vival” of those covenants. This procedure was created by
a 2004 law, which requires a majority vote of the affected
members for reinstatement, and requires the association to
follow certain procedures and filing requirements with the
State of Florida. However, the 2004 law appears to only
apply to mandatory-membership homeowners’ associa-
tions (since it is found in Chapter 720, the law that applies
to homeowners’ associations), and thus of no assistance to
subdivisions where no mandatory exists. H.B. 1593/S.B.
2062 would also allow reinstatement in neighborhoods
that have voluntary associations.

e Emergency Board Powers After Hurricanes and
Similar Casualties:  Although Hurricanes Andrew
and Opal affected community associations to some
degree, there is no precedence for the magnitude of
the 2004 Hurricanes (Charley, Francis, Ivan, and Jean)
and the particular effect those storms had on real es-
tate governed by community associations. The “Big
Four” from 2004 struck in the heart of areas heav-
ily developed with condominiums, including Lee and
Charlotte Counties, Palm Beach and Martin Counties,
Central Florida, and the Panhandle.

to “opt out” of the retrofitting requirement, provided
that various technical procedures are followed. H.B.
1593/S.B. 2062 would extend the retrofitting deadline
for those who do not opt out until the year 2020.

¢ Revival of Covenants Extinguished by MRTA:  As
has been discussed in previous editions of this column,
Florida’s Marketable Record Title Act has unwittingly ex-
tinguished many covenants and restrictions applicable to
homeowners’ associations in Florida. In general, MRTA
does not apply to the covenants of a condominium asso-

One issue that was a frequent source of uncertainty after these
storms was the scope of a board’s authority to take extraor-
dinary actions in the wake of a significant catastrophe. H.B.
1593/S.B. 2062 would address a board’s rights after a cata-
strophic event, including treatment of the following issues:

- The right of an association to declare the condominium
property unavailable for occupancy by unit owners,
tenants, or guests.

- The right of an association to mitigate damage, in-
cluding tearing out wet drywall and carpeting, and
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the handling of damaged unit owner personal prop-
erty, such as furniture.

- The ability of an association to suspend notice re-
quirements and levy assessments, the use of reserve
funds for non-scheduled purposes, and borrowing
money in the wake of a disaster.

- The ability of an association to cancel or reschedule
meetings.

- The scope of an association’s authority to close down
a building when a hurricane is threatened, such as
shutting down elevators, shutting off electricity, and
dealing with owners who refuse to leave.

Remember, proposed legislation can be viewed on the In-
ternet at the website of the Florida Legislature, www.leg.
state.fl.us, where links to both the House and Senate are
available.

Whether you are for or against, your Legislator is interested
in your opinions. You can contact members of the Southwest
Florida delegation as set forth below.

¢ Sen. Mike Bennett, District 21; 823-5718;
bennett.mike.web@flsenate.gov

e Sen. Burt Saunders, District 37; 338-2777 in Lee or
417-6220 in Collier; saunders.burt.web@flsenate.gov

¢ Rep. Michael Grant, House District 71; 941-764-1100;
michael.grant@myfloridahouse.gov

® Rep. Paige Kreegel, House District 72, 941-575-5820;
paige.kreegel@myfloridahouse.gov

® Rep. Bruce Kyle, District 73, 335-2411;
kyle.bruce@myfloridahouse.gov

* Rep. Jeff Kottkamp, District 74, 344-4900;
kottkamp.jeff@myfloridahouse.gov

¢ Rep. Trudi Williams, District 75, 433-6775;
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Question: I live in a senior condominium village in Lee
County. I belong to the craft club there and we sewed a
beautiful quilt. We did this with the intention to raffle it
off for donations to go to our social club. The social club
uses monies to purchase bocci balls, craft supplies, sewing
machines and repairs, subsidize dances and various functions,
etc. Our Board told us that it was illegal for us to have a
raffle and refused to allow us to have it. Is it illegal to have
such a raffle? L.F. (via e-mail)

Answer: Section 849.09, Florida Statutes, makes it unlawful
for any person in the State of Florida to promote or conduct
a lottery for money or anything of value. There are, however,
some exceptions to the law, namely for certain penny-ante
games, bingo, and drawings by chance. The law defines
“drawing by chance” as an enterprise in which, from
the entries submitted by the public to the “organization”
conducting the drawing, one or more entries are selected by
chance to win a prize.

I believe the raffle you have described falls under this statute,
and would be exempt. However, the statute further defines
“organization” as meaning an organization which is exempt
from federal income taxation pursuant to federal tax laws,
and which has a current determination letter from the Internal

Revenue Service. Generally, such “organizations” include

corporations operated exclusively for religious, charitable, or
other specifically defined purposes, and would not include
condominium associations or their committees.

Therefore, your board is technically correct and the drawing
is unlawful. From the real world perspective, I would like to
meet the state attorney who would be willing to prosecute a
group of grandmothers for auctioning a quilt.

Question: Our condominium is located in a master planned
community. Therefore, we are governed both by our “local”
condominium association and the “master association”, which also
has jurisdiction for architectural control in all of the condos.

As I am sure you know, the Florida condominium statute
states that each board “shall adopt hurricane shutter
specifications.” The law goes on to say that the board’s
specifications “shall include color, style, and other factors
deemed relevant by the board.” The law also requires the
condo board’s specifications to “comply with applicable

building codes.”

The Chairman of the Architectural Control Committee for
the Master Association states that the Master Association’s
By-Laws gives them control over the appearance of individual
condominium shutters. I claim that the Florida statutes have
top priority. What is your opinion? P.O. (via e-mail)

Answer: Interesting question.

You correctly point out that the condominium law requires
the board to adopt hurricane shutter specifications, and that



the condominium association board cannot refuse a unit
owner’s request to install shutters which comply with those
standards.

Conversely, the HOA law is silent on hurricane shutter issues,
and the covenants would control.

There are two theories. The first is one of “preemption”, and
under this theory, a court would conclude that the Legislature
has given condominium associations exclusive jurisdiction
over this issue. If that were the rule of law, your position
would be correct.

The other argument is one of contract. The argument would
go that since the HOA does not address hurricane shutters,
the Master Association’s Architectural Control Committee
would have the authority to adopt supplemental specifications,
which may be different than the condominium board’s, since
the Master Association is presumably entitled to adopt more
restrictive provisions, and there is no law that would prohibit
it as to the HOA.

This reminds me of one of those radio shows where
“you be the judge.” If I were the judge, I would come
down on the side of the condominium unit owners’
absolute right to install shutters. However, that may be
tempered by the Master Association’s ability to require
some consistency within the overall community, such as
a common shutter color.

Question: In order to serve on the association board, the
bylaws state that I must be an owner. If I live in the unit, but
am not on the county tax roll, can I serve on the board? ].C.
(via e-mail)

Answer: Typically, the county’s “tax rolls” are computerized
records, and while handy references, are not one hundred
percent accurate.

If the documents require someone to be a “unit owner” to
serve on the board, their name must appear on the deed or
conveyance. There may be exceptions in certain cases, such
as trusts, where the law allows the grantor (maker) of the
trust to serve on the board, as well as any beneficiary of the
trust who actually resides in the unit.

Remember, the law does not require one to be a property
owner to serve on the board, this restriction must be contained
in the governing documents.

Question: Our new board is having weekly meetings called
“work sessions.” The members of the community are told
that we cannot voice our opinion. All five board members
are at these meetings. I think we have a problem with the
new board. Any suggestions?

Answer: I would suggest that you ask your board to review
the recent seven-part series on “sunshine laws” that ran in this
column a couple of months ago. I am currently condensing
that series into a pamphlet which will be available on the
Internet.

If you live in a condominium, your board must allow owners
to speak to agenda items. Conversely, in a homeowners’
association, there is no right to speak, and your problem
would be more “political” than “legal.” T am assuming that
the board is properly posting notice of these meetings, which
would be required whether it is a condominium association

or a homeowners’ association. §

Mr.

Adams concentrates his practice on the law of community association law, primarily representing

condominium, co-operative, and homeowners’ associations and country clubs. Mr. Adams has represent-
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Controversial Legislation Pending
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Each year, Florida’s Legislature sits
in session for sixty days. To say the
least, it is a tumultuous and fast-mov-

ing process.

Because Florida has one of the highest per-capita populations
of people living in community association settings, it is not
surprising that a variety of issues affecting associations are
brought up for consideration each year.

Two weeks ago, we began a review of legislative proposals
for 2005, with a look at S.B. 2632, a proposal that would
limit an association’s right to collect delinquent assessments
through lien foreclosure proceedings. Last week we reviewed
H.B. 1593/S.B. 2062, which addresses, among other things,
the emergency powers of a condominium association board
after a catastrophic event such as a hurricane. Today, we will
shift attention to House Bill 1229, one of the more controver-
sial pieces of pending legislation.

H.B. 1229 tackles some of the more contentious issues in con-
dominium living, including the waiver of audits, reserves, and
state enforcement against community associations. Because
of the number of topics addressed in H.B. 1229, we will look
at these proposals in two parts, today and next week. Here’s
some of the highlights of H.B. 1229:

¢ Reserve Funding: The proposed law would provide
that “reserves shall maintain a minimum level of at
least ten percent of the yearly operating budget.” The
apparent intent of this proposal would be to prohibit
associations from waiving reserves altogether, which is
permitted by current law. It is not clear how this pro-
posal, if made into law, would apply to the currently
required formula for funding reserves, and whether it
would limit an association from spending existing re-
serve funds on an appropriate reserve expenditure.
Clearly, the extent to which associations should be
mandated by law to keep reserves, and the unit owners’
right to self determination (through waiver votes) are

public policy issues that have been and will continue to
be debated in the Legislature.

¢ Mandatory Education for Board Members: One of
the more controversial aspects of H.B. 1229 is a pro-
posal that would mandate education for condominium
association board members. This law would mandate
“training” for “newly elected board members and
members currently serving on a board who have not
previously voluntarily attended training.” While most
who are involved in providing services to community
associations preach training for both board members
and unit owners, opponents of H.B. 1229 argue that
mandatory education will chill volunteerism. Further,
the Bill as currently written, does not indicate how
much “training” is mandatory, what type of classes are
required, nor how the mandate would be funded or en-
forced.

e Waiver of Audit Requirements:  Currently, the
condominium law requires associations with annual
receipts in excess of four hundred thousand dollars
to produce an annual audit. The law permits as-
sociation members, by a majority vote, to waive the
audit requirement and have prepared instead a re-
view, a compilation, or a cash report of income and
expenditures. The new proposed law would prohibit
“an association or board [from] waiv[ing] its audit

]

for more than two consecutive years.” Current law
does not permit boards to waive audit requirements
anyway, so it is unclear why this part of the proposed
Bill is necessary. Mandatory audits will presumably
offer some increased disclosure to unit owners, but
at what price? This proposal, like the reserve pro-
posal, removes the association’s self-determination
rights, through majority vote, and places those deci-
sions in the hands of government. Also, where finan-
cial abuses do exist, they are as often (or more often)
found in smaller associations, which are not required
to have audits anyway, and which would receive no
protection from this Bill.
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Next week, we will wrap up our review of H.B. 1229 by look-
ing at proposals to create government enforcement agency for
homeowners’ associations, expand the role of the Condo-
minium Ombudsman, and address the role of the Division of
Florida Land Sales in dealing with complaints against condo-
minium associations and their directors.

Remember, proposed legislation can be viewed on the Internet
at the website of the Florida Legislature, www.leg.state.fl.us,
where links to both the House and Senate are available.

Whether you are for or against, your Legislator is interested
in your opinions. You can contact members of the Southwest
Florida delegation as set forth below.

¢ Sen. Mike Bennett, District 21; 823-5718;
bennett.mike.web@flsenate.gov

¢ Sen. Burt Saunders, District 37; 338-2777 in Lee or
417-6220 in Collier; saunders.burt.web@flsenate.gov

¢ Rep. Michael Grant, House District 71; 941-764-1100;
michael.grant@myfloridahouse.gov

® Rep. Paige Kreegel, House District 72, 941-575-5820;
paige.kreegel@myfloridahouse.gov

® Rep. Bruce Kyle, District 73, 335-2411;
kyle.bruce@myfloridahouse.gov

* Rep. Jeff Kottkamp, District 74, 344-4900;
kottkamp.jeff@myfloridahouse.gov

® Rep. Trudi Williams, District 75, 433-6775;
trudi.williams@myfloridahouse.gov 52
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Question: I read your recent series regarding sunshine laws
for associations. Here is my question, which involves our
homeowner’s association. We have five board members.
Three board members (including two who were recently
elected) recently met with the management company so that
the manager could explain how our financial statements are
prepared, and how the management company authorizes the
payment of bills. Questions were asked by the board members
present, and minutes were taken. The main issue of contention
is whether this is was a “meeting of the board”, for which
notice had to be posted. Also, can the board have an “executive
meeting” prior to the board meeting to review and understand
the items on the agenda for the public meeting? There are no
motions or voting at this time, only discussion. This was done

at my association in New Jersey. T.C. (via e-mail)

Answer: Your second question is the easier one, the “executive
meeting” described would clearly be a “meeting” of the board
and subject to the “sunshine” requirements (posted notice,
owner rights of attendance, etc.).

Your firstinquiry, the “training session” with the management
company, presents a closer call. For example, it is my opinion
that if a quorum of your board attends a class or seminar
about association law no “meeting” occurs, since no business
is being conducted.

However, in your “training session”, there is focus on your
association’s particular business, and participation by your
board members in addressing governance policies. I would
err on the side of caution on that one, and consider it a
“meeting” for all appropriate government in the sunshine

requirements.

Question: We would like to know if there is anything we can
do about a unit owner in our condo complex who constantly
violates our rental rules. He has rented out to four different
groups so far this year, and has therefore violated our
minimum rental term requirements. He also refuses to fill
out any paperwork or pay our association’s processing fee,
claiming that these occupants are his “friends and relatives.”
However, I know better because one of these “friends” told
me they had rented the condo from the Internet. Is there
some way we can stop this? R.W. (via e-mail)

Answer: There are always a few in every society, including
condominium associations, who believe that rules are meant
to be broken, or maybe should be applied to everyone else.

Some associations have addressed similar situations by
requiring non-paying guests to also be registered with the
association.  Others have amended their documents to
treat guests the same as tenants, including minimum stay
requirements, prior registration, and the like. Unfortunately,
policies of this nature tend to limit the rights of those who do

obey the rules, in order to stop the cheaters.

I would recommend that your board sit down with the
association’s legal counsel, discuss the potential range of



responses, and tailor a policy that will accommodate your
goal with the minimum amount of regulation.

Question: Six of the units in our condominium were
damaged by Hurricane Charley. Work is still ongoing
in a couple of the units. Two of the units that were
damaged belong to our Board’s President and Vice-
President. We are told that they did not like the work
that was done and refused to pay the contractor the
full amount. There are now liens on the condominium,
and threats of more legal problems. Do they have this
authority? Will this stop us from being able to sell our
units? J.A. (via e-mail)

Answer: In general, significant decisions of this nature
should be made by the Board as a whole, and not just its
executive officers. This is especially true when those officers
are personally affected by the decision. Even if their decisions
were entirely appropriate, there is always the taint of conflict
of interest when a director makes association decisions which
affect their own financial interests.

Florida law imposes a “fiduciary” duty on board members,
which means that decisions must be made without regard
to personal interest. Florida’s “business judgment rule”
also provides protection to board members who make
decisions in reliance on the advice of professionals whom
they believe to be qualified about the particular issue in
controversy.

For example, in your situation, if the board as a whole decided
to withhold payment to the contractor after consultation with
competent legal counsel, there would be no question that the
association’s action would be upheld.

If liens have been placed against the condominium, the board
should also discuss this with legal counsel. There are ways
to mitigate the affects of liens, including “bonding off” the
lien, or filing a notice that the lien is being contested. Prior
to resolution of the dispute, individual unit owners can still
sell their units, although funds may need to be set aside from
the closing proceeds (or paid by the association) to pay off a
pro-rata share of the lien.

Question: I purchased my condominium unit in 1981. 1
was given a “document book” from the developer, called
the “Offering Circular.”
book was an unrecorded document called the “Declaration

One of the attachments in the
of Condominium.” I found out much later that before the
developer actually recorded the Declaration of Condominium
in the Lee County land records, he changed certain clauses,
including the formula for sharing common expenses. Which
version would control? Was the developer required to give
notice of this change? J.M. (via e-mail)

Answer: The recorded Declaration of Condominium is the
legal document which establishes the condominium, and
in the event of a conflict with the Offering Circular, the
recorded Declaration controls.

A developer is required to give every purchaser notice of
“material” changes to the Offering Circular, and that certainly
would have been a “material” change. Purchasers are then
given a right of “rescission” (right to cancel a contract) after
receipt of notice of a material change.

Iwould highly doubt thatafter twenty-five years, your development
company is still in business, and even if it were, you would likely be
barred from any relief due to the statute of limitations. 62
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Each year, Florida’s Legislature sits

in session for sixty days. To say the
least, it is a tumultuous and fast-mov-

ing process.

Because Florida has one of the highest per-capita popula-
tions of people living in community association settings, it
is not surprising that a variety of issues affecting associa-
tions are brought up for consideration each year.

Three weeks ago, we began a review of legislative propos-
als for 2005, with a look at S.B. 2632, a proposal that
would limit an association’s right to collect delinquent as-
sessments through lien foreclosure proceedings. In the sec-
ond installment we reviewed H.B. 1593/S.B. 2062, which
addresses, among other things, the emergency powers of a
condominium association board after a catastrophic event
such as a hurricane. Last week, we shifted attention to
House Bill 1229, one of the more controversial pieces of
pending legislation, focusing on reserve waivers, manda-

tory education for board members, and audit waivers.

Today we will look at more of H.B. 1229, including hom-
eowners’ association regulation, enforcement, and possible
expansion of the role of the Ombudsman:

® Restructuring Regulatory Agency: H.B. 1229 would
change the name of the Division of Florida Land Sales,
Condominiums, and Mobile Homes (the state agency
currently charged with enforcement of condominium
laws), to the “Division of Florida Land Sales, Con-
dominiums, Homeowners’ Associations, Community
Association Management and Mobile Homes.” The
changes would bring HOAs and manager regulation
under the auspices of the agency (more below).

e Manager Regulation: Currently, the regulation of

community association managers is handled through

the general jurisdiction of the Department of Business

and Professional Regulation. H.B. 1229 would shift

regulation to the Division of Florida Land Sales (with
its new name) and would also require the licensure of
management companies. Under current law, only in-
dividual managers (not management companies) have
to be licensed.

¢ Enforcement: H.B. 1229 would provide that “any
condominium owner” found to be in violation of the
law is to be notified by the Division, by certified mail,
and “will have 30 days in which to respond in writ-

2

ing.” It is unclear what this change would do. Al-
though the apparent intent is to apply to associations
(and not unit owners), the use of the term “condomin-

ium owner” leaves plenty of room for interpretation.

® Regulation of Homeowners’ Associations: Perhaps
the most significant aspect of H.B. 1229 would be to
provide for mandatory state regulation of homeown-
The Division of Florida Land Sales
would be empowered to investigate complaints made

ers’ associations.

against HOAs made by their owners, and impose civil
penalties, similar to the law that now exists for con-
dominiums. In 2003 and 2004, Governor Jeb Bush’s
Task Force on Homeowners’ Associations extensive-
ly debated regulation of HOAs, and concluded that
mandatory government regulation was not in the best
interest of homeowners’ associations.

* Role of Ombudsman: H.B. 1229 would increase the
role of the Condominium Ombudsman to include mon-
itoring disputes involving condominium elections.

Remember, proposed legislation can be viewed on the
Internet at the website of the Florida Legislature, www.
leg.state.fl.us, where links to both the House and Senate
are available.

Whether you are for or against, your Legislator is inter-
ested in your opinions. You can contact members of the
Southwest Florida delegation as set forth below.
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¢ Sen. Mike Bennett, District 21; 823-5718;
bennett.mike.web@flsenate.gov

e Sen. Burt Saunders, District 37; 338-2777 in Lee or
417-6220 in Collier; saunders.burt.web@flsenate.gov

® Rep. Michael Grant, House District 71; 941-764-1100;
michael.grant@myfloridahouse.gov

e Rep. Paige Kreegel, House District 72, 941-575-5820;
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Question: Our current homeowners’ association board of
The husband is the
board president and the wife is a member of the board at-
P.B.

directors includes a husband and wife.

large. Are there any rules or laws that prohibit this?
(via e-mail)

Answer: No. Chapter 720, the law applicable to homeowners’
associations, does not limit the simultaneous service on the
board by a husband and wife. Presumably, the homeowners
who voted these two into office were aware of their marital
status.

It is unclear under Florida law whether your bylaws could be
amended to prohibit more than one co-owner representing
the home on the board, although I personally believe that
such a clause would be upheld.

Question: Our manufactured home park is a “55 and over”
community. A question has come up about whether a person
who is under age 55 is permitted to buy a lot in the Park. I
was under the impression that you could buy a lot, just not
reside there. What do you think? F.W. (via e-mail)

Answer: This issue is not addressed by the federal laws that
permit so-called “housing for older persons.” It depends on
how the covenants which implement the “55 and over” clause
are written.

The federal law, and most governing documents focus on
occupancy, not ownership. For example, someone who
is under age 55 might buy a lot in your Park, but intend
that his or her elderly parents live there. This would not
violate the “eighty percent rule” required for “55 and
over” housing status.

Therefore, unless the covenants applicable to your Park
specifically prohibit ownership by persons under age 53, it is
likely permissible.

Question: Iwould like to install hurricane shutters at my condo
unit. However, I would like to install “accordion” shutters
as opposed to the “roll-down” type. Accordion shutters are
less expensive and do not require support members, which
would block my view. However, our board has adopted a
rule that only permits roll-down shutters. Is this rule legal?
A.B. (via e-mail)

Answer: Section 718.113(5) of the Florida Condominium Act
states that association boards must adopt hurricane shutter
specifications for each building within each condominium
operated by the association, which shall include color, style, and
“other factors deemed relevant by the board.” All specifications
adopted by the board shall comply with the applicable building
code. In my opinion, if your board’s specifications meet the
applicable building code, the requirement for a unified type of
shutter installation would be upheld.

Question: I live in a condominium community with various
sections and a master association. Our master association has
an annual meeting, where we are asked to vote on different
items by proxy. The association opens the proxies prior to
the meeting and advises the section presidents how the votes
are going, so that the presidents can drum up more votes if
needed. Is this legal? R.K. (via e-mail)

Answer: Yes. Unlike, ballots used in electing condominium
association directors, proxies received by an association are
not required to be kept sealed until the meeting, and in fact
are routinely tallied in advance to make the meeting go more
quickly. However, if the association chooses to open the
proxies before the meeting, they become part of the “official
records” of the association, and those who may be opposing
the item up for vote are also allowed to inspect the proxies,

see how the vote is going, and do their own “politicking.”



Question: Our homeowner’s association board recently
elected five people. Only four of the successful candidates
were present at the annual meeting. Right after the annual
meeting, they elected the person who received the lowest
number of votes as President. Is there a proper way to do
this? E.A. (via e-mail)

Answer: In most associations, the members (parcel
owners) elect the board, and the board elects its officers.
Absent a provision to the contrary in the bylaws, which
would indeed be unusual, there is no requirement that the

president receive more votes than others who were elected

to the board. 52
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ach year, Florida’s Legislature sits in session for
sixty days. To say the least, it is a tumultuous

and fast-moving process.

Because Florida has one of the highest per-capita popu-
lations of people living in community association set-
tings, it is not surprising that a variety of issues affecting

associations are brought up for consideration each year.

Four weeks ago, we began a review of pending legislation
for 2005 with a look at S.B. 2632, a proposal that would
severely limit an association’s right to collect delinquent
assessments through lien foreclosure proceedings. As of
this date, that Bill seems to be going nowhere.

In the second installment we reviewed H.B. 1593/S.B.
2062, which addresses, among other things, the emer-
gency powers of a condominium association board after
a catastrophic event such as a hurricane. That one is still

up in the air.

In the third week, we shifted attention to House Bill
1229, one of the more controversial pieces of pending
legislation, focusing on reserve waivers, mandatory edu-
cation for board members, and audit waivers. Last week,
we looked at more of H.B. 1229, including homeowners’
association regulation, enforcement, and possible expan-

sion of the role of the Ombudsman.

Last week’s column was supposed to wrap up our review
of H.B. 1229. However, in a procedural move known
as the “strike all amendment”, H.B. 1229 has taken on a

WWww.beckerlawyers.com
BP@beckerlawyers.com

H.B. 1229 Tackles New Reforms

Fort Myers The News-Press, April 21, 2005

new face and tackles new “reforms” that have not previ-
ously been on the table.

For those keeping score, government regulation of hom-
eowners associations is no longer part of H.B. 1229, fall-
ing to legislative sticker shock when a $17 million dollar
price tag was estimated. Mandatory education of board

members has also been removed from the Bill.

What has now been added to H.B. 1229 will also signifi-
cantly affect condo associations. Here’s some more sauce

for the mix:

The

law was amended in the early 1990s to require

+ Unlimited Unit Owner Complaints:

associations to provide “substantive responses”
to “‘complaints” from unit owners, which were
served on the association by certified mail. The
term “‘complaint” was later changed to “inquiry” in
the law. The so-called “certified inquiry rule” be-
came a favored weapon in the arsenal of the Con-
do Commando, with some associations receiving
certified letters from the same unit owner nearly
every day. In order to strike a balance between
a unit owner’s right to a response to his or her
legitimate inquiries, and preventing associations
from harassment, the Legislature amended the
Condominium Act to permit associations to lim-
it“inquiries” to one per month. H.B. 1229 would
remove the board’s right to establish reasonable
rules limiting “inquiries’, and revert to the days

when unlimited “inquiries” could be used for the
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sole purpose of harassing the association, which
is why the law was changed in the first place.

+ Board Terms: H.B. 1229 would provide that
the term for all board members “shall expire at the
annual meeting’, although directors could stand
for re-election. This means that those associations
whose bylaws provide two or three-year terms, or
staggered board terms, would have their bylaws
superceded by state law, everyone would need to
stand for election each year. More importantly,
the proposal eliminates language currently found
in the corporate statutes which states that a direc-
tor serves until their successor is duly elected. For
example, if an association has a five-member board
and no unit owner chooses to put their name into
nomination forty days before the annual meet-
ing, the sitting directors are automatically seated
for another term, although they are of course free
to resign their posts. H.B. 1229, if passed, would
leave associations in such cases with no lawful di-
rectors. Under these circumstances, the only avail-
able alternative for the legal composition of a board
would be to go through an expensive circuit court

procedure to have a receiver appointed.

+ Prohibiting Husbands and Wives from Simul-
taneous Board Service: The law would prohibit
“co-owners” from the same unit from simultaneous-
ly serving on the board. Although perhaps a reason-
able public policy, the proposed language in the Bill
is flawed. Asitis written currently, if a husband and
wife own five units jointly, they still could not simul-
taneously serve on the board. I think the intended
point is to avoid one unit having more power on the
board than it has at membership meetings, certainly
a complaint I hear frequently when co-owners (usu-

ally husband and wife) serve on the board.

+ No More Waiver of Reserves: The most sig-
nificant proposal in H.B. 1229 would be to change
the law, which has existed for some forty years,
which allows the unit owners in a condominium
to vote to reduce or waive the funding of “statutory
reserves.” H.B. 1229 would require reserves to be
“fully funded’, and provides a five year phase-in. In
my experience, most of the high-priced condomin-
iums maintain full reserves anyway. This amend-
ment would have the most direct impact on middle
and lower-cost housing, which tends to be highly
populated by senior citizens on fixed incomes.
While “full reserve funding” sounds good in theory,
this proposal would double assessments for some
associations, and will likely drive people with lim-

ited economic means out of their homes.

H.B. 1229 has a few more worms in the can which we
will open up next week. Remember, whether you are
for or against, your Legislator wants to hear from you.
Members of the Southwest Florida delegation can be

contacted as follows:

Sen. Mike Bennett, District 21; 823-5718;
bennett.mike.web@flsenate.gov

Sen. Burt Saunders, District 37; 338-2777 in Lee or
417-6220 in Collier; saunders.burt.web@flsenate.gov
Rep. Michael Grant, House District 71; 941-764-1100;
michael.grant@myfloridahouse.gov

Rep. Paige Kreegel, House District 72, 941-575-5820;

paige.kreegel@myfloridahouse.gov
Rep. Bruce Kyle, District 73, 335-2411;
kyle.bruce@myfloridahouse.gov

Rep. Jeff Kottkamp, District 74, 344-4900;

kottkamp.jeff@myfloridahouse.gov
Rep. Trudi Williams, District 75, 433-6775;

trudiwilliams@myfloridahouse.gov W
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Q&A: Owner can Petition for Receiver Appointment 3

Question: I live in a ten-unit condo. Over the past sev-
eral years, the mix of unit owners has changed from
mostly owner-occupants to absentee landlords. There
are now only two residents and eight investor-owners
who rent their units out. Nobody will serve on the
board, there are no financial statements available, no
meetings are held, etc. Individual unit owners repair
the common elements when someone thinks some-
thing needs to be fixed. Things are getting worse by
the day. Is it realistic for one or both of the remaining
owner-occupants to petition for the appointment of a

receiver? B.G. (via e-mail)

Answer: The Florida condominium law permits any unit
owner to petition the circuit court for the appointment
of a receiver when there are not enough persons willing

to serve on the board so as to constitute a quorum.

Receivers are professional conservators, most often ac-
countants. They run your association for an houtly fee,
under the supervision of a court. Receiverships are ex-
pensive, and are intended for only the most distressed

situations.

I would image that, if faced with the prospect of receiv-
ership, the investor-owners would find it in their interest
to find enough volunteers to serve on the board. In my
experience, that is unlikely to resolve your personal situ-
ation. Although investor-owners are not evil people by
nature, they have an entirely different set of objectives
than condominium owner-residents. To them, the unit

is an investment. To you, it is your home.

Only you can decide when enough is enough. You might
want to think about looking for a more residentially-ori-

ented community, or choosing a non-association setting,

Good luck.

Question: During Hurricane Charley, many unit own-
ers in our condominium experienced water intrusion.
The board has advised us that the windows are the indi-

vidual unit owner’s responsibility. Is that true? They are

BECKER & POLIAKOFF, P.A.

mentioned as a unit owner responsibility in our condo-

minium documents. R.R. (via e-mail

Answer: The general responsibility for maintenance of
a condominium buildings’ windows will depend upon
how the declaration of condominium is written, par-
ticularly how the unit boundaries are described. If the
windows are part of the “common elements’, then they
are the maintenance responsibility of the association,
unless they have been described as “limited common
elements’, and the declaration specifically requires the
owners to maintain them. Conversely, if the windows
are described as part of the “unit’, they would typically be
the unit owners’ private responsibility. Documents are

written both ways, and there is no “standard” answer.

You should, however, be aware that even though the
documents may make you responsible for maintenance
of the windows, they are the insurance responsibility
of the association, regardless of how the documents are
written. You may wish to investigate whether your hur-
ricane losses are covered under the association’s master

insurance policy.

Question: Our unit is on the top floor of the condo
building we live in. The roof recently started leaking.
We called the association’s president, and wrote letters to
him, but nothing has been done. Can we call a roofer to
fix the problem and send the bill to the association? This
has been a hopeless situation for us. J.P. (via e-mail

Answer: That is a tough call. On the one hand, the law
favors parties “mitigating damages’, which means tak-
ing steps to stop an ongoing loss. On the other hand,
the roof is presumably part of the ‘common elements” of
your condominium, and the board of directors is vested
with the exclusive authority for the maintenance and

management Of common PI‘OPCI‘tY.

I have seen a few sets of condominium documents which
permit owners to engage in “self-help’, when the asso-
ciation fails to take prompt action, although such

pro-
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visions are rare. On balance, I think you are better off
insisting that the association fix the problem. Like in all
legal matters, good documentation is the key.

First, you should call the association’s president (or man-
agement company) and voice your concerns. You should
follow up your conversation (or unsuccessful attempt at
a conversation) with a certified letter. Your certified let-
ter should specifically ask that the matter be promptly
investigated and repaired. You should also take reason-
able steps to preserve your personal property against
damage (either removing it from the apartment, covering
it with plastic, etc.). You should take photographs and
keep detailed records of all your actions. You should also
immediately contact your insurance agent and insist that

the association do likewise.

Question: I live in a condominium which is part of a
larger development which is governed by a master asso-
ciation. The master association owns the common areas
and facilities in the development. The development is
composed of several independent condominium associa-
tions. The board of the master association is composed
of the presidents of each condominium association. An
at-large member of the master board is elected by the
members of the master association who becomes the
president of the master association. The bylaws of the
master association state that in absence of the condo-
minium president, the duly elected vice president may as-
sume the president’s position on the master association’s
board. The current president of the master association
has determined that the vice president cannot serve on
the board in absence of the president. If the vice presi-
dent cannot serve, our condominium association will be

without representation on the board for a portion of the

year since our president spends the summer up north.
Do you agree that the vice president cannot serve? G.M.
(via e-mail)

Answer: In general, if a master association is composed
of only condominium unit owners, then it will be con-
sidered a condominium association which must com-
ply with Chapter 718, Florida Statutes. If however,
the master association includes non-condominium unit
owners, the association would likely be a “homeowner’s
association” governed by the provisions of Chapter 720,
Florida Statutes. This distinction is important. If the
association is a condominium association (and it sounds
like your master association is a condominium associa-
tion), Chapter 718 would require an election to select
the board of directors. There has been a recent Declara-
tory Statement issued by the Division of Florida Land
Sales, Condominiums, and Mobile Homes (“Division”),
which regulates condominium associations, which held
that a master association composed of condominium
unit owners was required to elect the board of direc-
tors. The Division further held that a system whereby
certain officers of the condominium associations were
automatically appointed to the master association board
conflicted with Chapter 718. Therefore, not only can
the vice president not serve in the absence of the presi-
dent, but the master association should be electing all
board members, not just the president of the master as-
sociation. The election would have to be held just like a
condominium association election (with the two-notice
system, the secret ballots, the two-envelope system, etc.).
The Declaratory Statement, In Re: Heron Master As-
sociation, Inc., (2003092101), can be accessed at www.
myflorida.com/dbpr/Isc and by following the link to
“Declaratory Statement Index.” W
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ach year, Florida’s Legislature sits in session for
sixty days. To say the least, it is a tumultuous

and fast-moving process.

Because Florida has one of the highest per-capita popu-
lations of people living in community association set-
tings, it is not surprising that a variety of controversial
issues affecting associations are brought up for consider-

ation each year.

Five weeks ago, we began a review of pending legislation
for 2005 with a look at S.B. 2632, a proposal that would
severely limit an association’s right to collect delinquent
assessments through lien foreclosure proceedings. As of
this date, that Bill seems to be dead.

In the second installment we reviewed H.B. 1593/S.B.
2062, which addresses, among other things, the emer-
gency powers of a condominium association board after
a catastrophic event such as a hurricane. This one is still

hanging on.

In the third, fourth and fifth week, we shifted attention
to House Bill 1229, one of the more controversial pieces
of pending legislation. The first installment focused on
reserve waivers, mandatory education for board mem-
bers, and audit waivers. Next, we looked at more of
H.B. 1229, including homeowners’ association regula-
tion, enforcement, and possible expansion of the role of
the Ombudsman. Last week’s column touched on unit
owner complaints, reserves, board terms, and husbands

and wives simultaneously serving on a board.
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Bill Covers Parking Provisions for Disabled

Fort Myers The News-Press, April 28, 2005

Today, the rest of H.B. 1229:

+

+

Handicapped Parking: H.B. 1229 would require
associations to make “reasonable provisions” for pet-
sons with “severe mobility disabilities” to obtain park-
ing spaces that would allow the use of a vehicle lift
or ramp. The Bill goes on to say that the association
must permit a disabled person to “transfer the use
rights to a limited common element parking space
that does not accommodate their vehicle for com-
mon area parking space that will” The law seems to
be saying that if the association is going to assign a
handicapped person a “better” parking space to use
for their vehicle lift, then the person needs to give up
their limited common element space, if they have one.
If that is the case, then that is what it should say. The
proposal goes on to provide that if a parking space
must be altered to bring it in compliance with Section
553.5041 of the Florida Statutes (which regulates
handicapped parking), the modification would be at
the expense of the person making the modification.

That part seems reasonable.

Elimination of “Opt Out” Rights: The Florida
Condominium Act was amended in 1992 to imple-
ment a system for electing directors requiring the
use of secret balloting. In general, the 1992 law
was a substantial improvement over the old law,
which permitted the use of proxies in electing di-
rectors, which were occasionally subject to abuse
by boards seeking self-perpetuation. However, the

new condominium election laws are very technical,
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and somewhat complicated. For example, the state
has promulgated a very lengthy rule about how en-
velopes are to be filled out and processed. Strict
adherence to the rules often results in many ballots
being thrown out. Several years ago, the law was
amended to permit owners to vote to “opt out” of
the detailed election system, in lieu of something
that works for the particular condominium. Most
associations that I have worked with still prefer the
secret ballot system, but elect to “opt out” of all the
technicalities to avoid ballots being disqualified.
H.B. 1229 would eliminate an association’s ability
to “opt out” of the complicated election procedures,
and in my opinion is a large step backwards for

condominium associations.

+

Developer Waiver of Reserves: 'The current Flor-
ida Condominium Act permits the developer dur-
ing the first two fiscal years to vote to waive reserves.
This change would prohibit developers from waiving
reserves. Good if you are a condominium purchaser,

bad if you are a developer.

H.B. 1229 would permit

an association to use reserve funds for non-scheduled

+ Catastrophic Reserves:

purposes after a catastrophic event, such as a hurri-

cane. This seems reasonable.

+ Hurricane Shutters: H.B. 1229 would amend Sec-
tion 718.113(5) of the Florida Condominium Act

to permit a board, with approval of a majority of the

voting interests, to install “hurricane protection.” The
current law only mentions “hurricane shutters.” Pre-
sumably, the new law would apply to items like hur-

ricane glass.

+ Grandfathered Rentals for Cooperatives: In 2004,
in a legislative case study in how the tail can wag the
dog, the Florida Condominium Act was amended to
severely limit condominium associations in amend-
ing condominium documents regarding rental rights.
H.B. 1229 would impose the same burden on coop-

erative associations.

Remember, whether you are for or against, your Legisla-
tor wants to hear from you. Members of the Southwest

Florida delegation can be contacted as follows:

Sen. Mike Bennett, District 21; 823-5718;
bennett.mike.web@flsenate.gov

Sen. Burt Saunders, District 37; 338-2777 in Lee or
417-6220 in Collier; saunders.burt.web@flsenate.gov
Rep. Michael Grant, House District 71; 941-764-1100;
michael.grant@myfloridahouse.gov

Rep. Paige Kreegel, House District 72, 941-575-5820;

paige.kreegel@myfloridahouse.gov
Rep. Bruce Kyle, District 73, 335-2411;
kyle.bruce@myfloridahouse.gov

Rep. Jeff Kottkamp, District 74, 344-4900;

kottkamp.jeff@myfloridahouse.gov
Rep. Trudi Williams, District 75, 433-6775;

trudi.williams@myfloridahouse.gov W
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Q&A: Attorney-Client Privilege Rests with Control Group 3

Question: Does the board of directors of a homeowner's
association have the right to refuse to disclose communi-
cations between the board and the association’s attorney?
As a homeowner, I believe I am “the client’, as well as the
board of directors, and should be able to view legal com-
munications. I understand that there may be some excep-

tions to this, such as pending litigation. B.T. (via e-mail)

Answer: When an attorney represents a homeowner's
association, the “client” is the organization, not the board,
and not the individual homeowners. It is similar to an
attorney representing a publicly-traded corporation.
The attorney does not represent everyone who owns a
share of stock.

The law is well settled that a corporation’s attorney-cli-
ent privilege generally rests with the “control group” of
the corporation. That typically includes the board of di-
rectors, executive employees (such as managers in some

instances), and officers.

Florida’s statutes applicable to homeowners associations,
Chapter 720, also states that any record protected by
the lawyer-privilege is exempt from the “official records.”
There is no requirement that the privileged document be
related to litigation.

Your point of view is not uncommon (after all, the ho-
meowners do pay the attorney’s bill), but the law is clear

on the subject.

Question: We read your recent article about voting on “ma-
terial alterations” of common property, and the requirement
for a seventy-five percent vote. Our question is whether this

vote requires a‘secret ballot.” R.V. (via e-mail)

Answer: In general, the only vote of a condominium as-
sociation which must be conducted by secret ballot in-

volves the election of directors.

In fact, when voting on items like “material alterations’,

the only way that absentee owners can vote is through
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use of a “limited proxy’, which must be signed. I also
recommend the use of signed ballots for those who vote
in person. Since those who vote by mail cannot vote se-
cretly, there is too much potential for confusion (and du-
plicate voting) by allowing those who vote at the meeting
to vote secretly. Further, the use of signed ballots enable
a“recount” if there is a dispute as to whether the measure

passed or failed.

Question: We have several townhouses in our condo-
minium complex that have brown wooden fences around
a courtyard in front of each townhouse. The fences are
described as “limited common elements’, and are main-
tained by the association. A homeowner has requested
permission from the board of directors to change the
color of his fence from brown, to a beige color, which
would match the exterior paint on his unit. Does the
board have the authorization to allow this change, or is a
vote of the members required? D.R. (via e-mail)

Answer: It depends.

Even though the fence is a“limited” common element, it
is still part of the common elements. Section 718.113(2)
of the Florida law applicable to condos states that there
shall be no material alteration of the common elements
except as authorized by the declaration of condomini-
um. If the declaration of condominium is silent, then

SeVCHtY‘ﬁVQ percent Of all unit owners must approve.

Changing the exterior color scheme of a condomini-
um is a “material alteration.” Therefore, the declara-
tion of condominium must be examined. If it gives
the board of directors the authority to approve the
change, then the board has the authority. The dec-
laration may specify some type of vote required, and
if it does not, seventy-five percent of all unit owners
must approve the change.

Question: Is an association wasting money to hire an
engineer to do a study on the remaining life of our roofs,
painting, asphalt, etc.? This information seems to be

common sense. N.L. (via e-mail)
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Answer: The Florida Condominium Act requires con-
dominium associations to set aside reserves for building
repainting, pavement resurfacing, roof replacement, and
any other item of capital expense or deferred mainte-
nance exceeding $10,000.00. This “catch-all” category
can include many significant items, including windows,

plumbing, and recreational amenities.

The board of directors has a fiduciary responsibility to
make reasonable efforts to prepare an accurate reserve
schedule, which must include the estimated remaining
useful life and replacement cost of the reserve compo-
nents. Further, under Florida’s “Business Judgment
Rule’, board members are exonerated from personal li-
ability if they rely on professionals in taking actions on

behalf of the association.

Therefore, I do not think that hiring an engineer to per-
form a reserve study is a “waste of money” in any sense,

and indeed is money well spent. There are several com-

panies that specialize in reserve studies, and your associ-

ation should shop around for the best price and service.

Question: Are telephone calls between board members
to discuss pending matters covered by the “sunshine
law”? R.B. (via e-mail)

Answer: It depends. If a quorum of the board is on the
telephone at the same time, then a “meeting” is taking
place. If less then a quorum is involved, the HOA sun-
shine laws do not apply.

Question: Our association recently had its an-
nual meeting. One item on the agenda was a vote
to change the pet rules. It was very controversial,
and created some hard feelings. Because of all the
controversy, the members voted not to announce the
result of the vote at the meeting. My contention is
that the vote should have been announced. What do
you think? S.S. (via e-mail) m
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ach year, Florida’s Legislature sits in session for

sixty days. To say the least, it is a tumultuous

and fast-moving process. The regular session of
the Legislature ends tomorrow. In the next 48 hours,
more action will likely take place with respect to Bills
affecting association than has happened in the past 58
days combined.

Because Florida has one of the highest per-capita popu-
lations of people living in community association set-
tings, it is not surprising that a variety of controversial
issues affecting associations are brought up for consider-

ation each year.

Six weeks ago, we began a review of pending legislation
for 2005 with a look at S.B. 2632, a proposal that would
severely limit an association’s right to collect delinquent
assessments through lien foreclosure proceedings. Ab-

sent a last minute miracle, that Bill is dead.

In the second installment we reviewed H.B. 1593/S.B.
2062, which addresses, among other things, the emer-
gency powers of a condominium association board after
a catastrophic event such as a hurricane. This one is still
hanging on, although the House and Senate versions are

in quite different forms.

In the third, fourth, fifth and sixth weeks, we shifted
attention to House Bill 1229, one of the more contro-
versial pieces of pending legislation. The first install-
ment focused on reserve waivers, mandatory educa-

tion for board members, and audit waivers. Next, we

WWww.beckerlawyers.com
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Bill Could Ease Condo Redeveloping

Fort Myers The News-Press, May 5, 2005

looked at more of H.B. 1229, including homeowners’
association regulation, enforcement, and possible ex-
pansion of the role of the Ombudsman. The follow-
ing week’s column touched on unit owner complaints,
reserves, board terms, and husbands and wives simul-
taneously serving on a board. In the final installment
on H.B. 1229, we looked at handicapped parking, “opt
out” rights, reserve waivers, and hurricane shutters.
At press-time, H.B. 1229 appears to be hung up in
committees, and with no Senate counterpart, looks

likely to die.

Today, we end our review of proposed legislation for
2005 with a look at S.B. 2360, a proposal that may well
be passed out of this year’s session. S.B. 2360 addresses
“termination” of condominiums, an issue that has been
getting a lot of attention after the 2004 hurricanes.
However, termination had already become an increas-
ingly problematic issue, as many condominium build-
ings reach the end of their useful life, and talk of redevel-
opment occurs. Under many condominium documents,
one person can “hold out” until the bitter end, making

redevelopment impossible.

S.B. 2360, primarily being pushed by real estate lawyers
in Florida, would accomplish the following:

+ Termination Due To Economic Waste Or Im-
possibility: The law would permit a majority
vote to terminate a condominium where repair
costs exceed the combined fair market value of all

units in the condominium.
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+ Optional Termination: As opposed to the one
hundred percent “default” threshold currently
found in the law, the new law would permit op-
tional termination by a vote of eighty percent of

the voting interests.

+ Mortgagee Approval: The new law would
provide that mortgage holders are not eligi-
ble to vote on a plan of termination unless it
would result in them being paid less than the
full satisfaction amount for their outstanding

mortgage‘

+ Powers Of Association In Connection With
Termination: The new law would permit the
association to act essentially as a trustee in liqui-
dating the property, including its sale at public or

private auction.

The proposed new law is definitely an improvement over
the current situation. However, because many docu-
ments were written to require one hundred percent ap-

proval for termination, and some even provide that the

termination clause cannot be amended without unani-
mous approval, there are some constitutional questions
as to whether this law can be retroactively applied, which

is where it is needed most.

Remember, whether you are for or against, your Legisla-
tor wants to hear from you. Members of the Southwest

Florida delegation can be contacted as follows:

Sen. Mike Bennett, District 21; 823-5718;
bennett.mike.web@flsenate.gov

Sen. Burt Saunders, District 37; 338-2777 in Lee or
417-6220 in Collier; saunders.burt.web@flsenate.gov
Rep. Michael Grant, House District 71; 941-764-1100;
michael.grant@myfloridahouse.gov

Rep. Paige Kreegel, House District 72, 941-575-5820;
paige.kreegel@myfloridahouse.gov

Rep. Bruce Kyle, District 73, 335-2411;
kyle.bruce@myfloridahouse.gov

Rep. Jeff Kottkamp, District 74, 344-4900;

kottkamp.jeff@myfloridahouse.gov
Rep. Trudi Williams, District 75, 433-6775;

trudi.williams@myfloridahouse.gov W
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Q&A: Fire Marshal has Right to Require Alarm Upgrades 3

Question: The local Fire Marshall appears to be singling
our condominium complex out for ‘code improvements”
that will require a substantial assessment. Our condo-
minium was built in the mid-1970’s, and has had to up-
grade common area emergency lighting (which, by the
way, nobody had complained about). The question is
whether the Fire Marshall can require changes to an in-
dividual condominium unit. The current issue involves
installation of a smoke detector/fire alarm horn that
would tie into the building’s alarm system. I strongly ob-
ject to the idea of being awakened by a loud fire horn in
my unit triggered by someone’s burned toast. Where can
we draw the line, isn't there a “grandfather clause” that
comes into play? N.K. (via e-mail)

Answer: Section 1-5 of the Florida Fire Prevention
Code, which is applicable to structures within the
State of Florida, makes the Code applicable to both
new and existing structures. Conditions in existing
buildings, however, which do not meet the require-
ments of the Code, may continue to exist unless the
agency having authority to enforce compliance deter-
mines, in its discretion, that the lack of conformity

presents an imminent danger.

In other words, although your condominium was con-
structed thirty years ago, it is not “grandfathered’, if the
fire official determines that a life safety threat exists.

In most local jurisdictions, there is a procedure for ap-
pealing a fire official's determination regarding upgrade

requirements.

Question: I live in a condominium association. Some
owners seem to think that amendments to our condo-
minium documents can be drafted by the owners or the
board, and they only need to be notarized and filed at the

courthouse. Is this true? J.T. (via e-mail)

Answer: The Florida condominium statute, Chapter
718, provides the method by which condominium docu-

ments must be amended. This typically involves striking
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through those things you are removing and undetlining
those things you are adding.

The documents will also state how amendments are to be
adopted, particularly what percentage vote is required.
There is also a state-mandated proxy form that must be

used for amendment votes.

The Condominium Act further requires that once an
amendment has been approved, it must be recorded in
the public records of the county where the condomini-
um is located, along with a certificate that must be ex-
ecuted with the formalities of a deed. Amendments to
the articles of incorporation must also be filed with the

Secretary of State in Tallahassee.

The wording of amendments to documents is very im-
portant, legal cases are won and lost over it all of the
time. That is why the preparation of amendments by
community association managers is considered “unli-
censed practice of law’, and associations should not at-
tempt to ‘do it yourself” with document amendments,
the stakes are too high.

An attorney who routinely handles document amend-
ments should be able to address your amendments for a
reasonable fee, with some ability to predict the estimated
fees in advance. This is one area where an ounce of pre-

vention is definitely worth a pound of cure.

Question: In my two-story condominium building, the
water heater in an upstairs unit burst, causing extensive
structural damage to the unit below. Portions of the ceil-
ing and walls in the lower unit need to be replaced. The
condominium association and its insurance agent have
declined to repair this structural damage. The lower unit
owners insurance company has failed to respond. We
were informed that the Associations” insurance would
not help us because the deductible is $5,000.00. Also,
we were told that the insurance company or the associa-
tion would pursue the upstairs unit owner for repayment

(subrogation) if it were forced to pay for these repairs.

I
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have two questions. First, who is responsible for the re-
pair of the structural components (i.e. wallboard, sheet
rock and ceiling material). Secondly, can the association
or its insurance company recover any repair costs it in-
curs from the upstairs unit owner? R.B. (via e-mail)

Answer: Analyzing these issues can be confusing be-
cause there is a distinction between the obligation to
insure the condominium property and the obligation to
repair damage to the property. The association’s obliga-
tion to insure is found in the Florida Condominium Act.
That law requires that every hazard insurance policy is-
sued or renewed on or after January 1, 2004, shall pro-
vide primary coverage for all portions of the condomini-
um property located outside the unit; the condominium
property located inside the units as such property was
initially installed, or replacements thereof of like kind
and quality; and all portions of the condominium prop-
erty for which the declaration of condominium requires

coverage by the association.

The law goes on to specifically exclude floor, wall and ceil-
ing coverings, and a host of other items from the associ-
ation’s insurance responsibility. The law also specifically

allows the association to carry a reasonable deductible.

The obligation to insure certain property does not neces-
sarily mean that the association is responsible for repair-
ing that same property. The obligation to repair damage
is determined by the definition of the “unit” and “com-
mon elements’, and how the documents allocate repair

responsibility.

Assuming this water heater damage resulted from
an insurable event (which a burst water heater most
likely is) then the insurance company must pay. But
if the cost of repair does not exceed the deductible,
the short fall and the responsibility to repair re-
mains with the responsible party as defined in the
Declaration. A unit owner can protect against this

by purchasing her own insurance (usually called an
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“HO-6 Policy” which has lower deductibles avail-

able and is specifically written to cover losses in ex-
cess of the association’s insurance coverage. In your
case, your best recourse is to demand that the lower
unit’s insurer meets its obligations. Be sure to read
the policy closely and comply with all claim notice

requirements.

Where the association’s insurance proceeds are not suf-
ficient to cover the total cost of repairs, many declara-
tions of condominium give the association the right to
assess the extra cost to the unit owners of the damaged
units. Again, this is where the unit owner’s separate
insurance policy is important. Also, even if insurance
proceeds are sufficient, these policies almost always
give the insurer the right to seek reimbursement from
a person who is at fault for causing the damage. These
are called subrogation rights.

Also, remember that as a unit owner, you have the right
to inspect and copy the association’s insurance policy.
This may help to confirm what you have been told about
the provisions of that policy.

Question: Our board conducts much of its business
through e-mail. Is this permitted under the “sunshine

law” for homeowners associations? T.M. (via e-mail

Answer: Board members can communicate with each
other by electronic mail (commonly known as “e-mail”.

However, if these e-mails concern association business,
they are part of the “official records” of the association
unless they are protected by law. Protected documents
typically involve attorney-client documents, medical re-
cords, transfer approval documents, and certain person-

nel records and information.

Conducting board business via e-mail in lieu of a meeting
is impermissible. Action of the board must be taken at a
meeting, which is propetly noticed and open to the mem-
bers. Further, minutes of the meeting must be takenl
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Each year Florida’s Legislature sits in session for sixty
days. To say the least, it is a tumultuous and fast-mov-

ing process.

Because Florida has one of the highest per capita popula-
tions of people living in community association settings,
it is not surprising that a variety of controversial issues
affecting associations are brought up for consideration

each year.

Over the past seven weeks, we have reviewed proposed
legislation which was filed and debated during this year’s

legislative session.

The 2005 session ended last Friday. For association leg-
islation, it ended with a thud. Most measures affecting
associations, even those which were not considered con-
troversial, got bogged down in Tallahassee’s gridlock, in
what many describe as one of the most acrimonious ses-

sions of the Florida Legislature in recent history.

HB 1593/SB 2062 died “in messages’, meaning that
it did not pass. That Bill addressed emergency pow-
ers of association boards after catastrophic events
such as hurricanes. HB 1593/SB 2062 would have
also tried to address problems in homeowners’ asso-
ciation mediation, reinstatement of covenants in vol-
untary associations, and the extension of the current
deadline for retrofitting fire sprinklers in high-rise
condominium buildings. An amendment to that Bill
introduced midway through the session, which would

have allowed homeowners’ associations to place liens

WWww.beckerlawyers.com
BP@beckerlawyers.com

Legislature Lets Most Association Bills Die

Fort Myers The News-Press, May 12, 2005

for unpaid fines, became very controversial and may

have had some role in the Bill’s demise.

HB 1229 also was a focus of much attention during the
Session. That Bill, at various stages of its life, would have
required mandatory education for condo board mem-
bers, would have prohibited the waiver of reserves, and
would have required mandatory audits for many condo-
minjum associations at least every two years. This Bill

did not survive the committee process.

SB 2362, which would have severely limited association
collection rights never got a committee hearing, and died.

SB 2360, the proposal that would have liberalized the
“termination” procedures for condominiums after a ca-

lamity also met its demise at the last minute.

The one piece of legislation which did survive the fra-
cas, and which is now on its way to the Governor, is HB
291. HB 291 primarily deals with developer control of
condominium associations and procedures required for
litigation after transition of control (commonly called

”

“turnover”) has occurred.
Among the highlights of HB 291 are the following:

+ Developer Responsible For Its Board
Members: If signed by the Governor, a new
section will be added to the condominium

statute, Chapter 718. A new section
718.301(6) will be added which provides that
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actions taken by members of the board who appropriately licensed Florida engineer, design

are designated by the developer are considered professional, contractor, or “otherwise licensed

actions of the developer. The developer will be Florida individual or entity” will be required

responsible to the association and its members to be involved. This would not appear to be a

for all such actions. major detriment to associations, since the vast
majority of claims against developers are sup-

+ Construction Defect Claims: A new section ported by professional input anyway.

718.301(7) will be added to the law (again, as-

suming approval by the Governor). The new So once again, the most important news from the

law will require that in any construction defect 2005 session is not what happened, but what did

claim by an association against a developer, an not happen. W
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Q&A: Rental Provision Changed while Unit under Contract 3

Question: My husband I recently purchased a condo
unit. Between the date of our contract and the date of
closing, the association owners met to change the con-
dominium documents, requiring all units to be “owner
occupied’, meaning that rentals are no longer permitted.
Does Florida law allow an association to change a use of
a unit while it is under contract? The “old” owners are

allowed to continue renting. L.V. (via e-mail)

Answer: This is one of the many flaws in the so-called
“grandfathering law” passed by the Florida Legislature
in 2004.

When an association amends rental provisions, it only
applies to those owners who consent to the amendment,
or their successors in title. The amendment is effective
when it is recorded in the public records where the con-

dominium is located.

Since this amendment was recorded four days prior to
your closing, you were not an ‘owner” on the “grandfa-
thering date.” Therefore, I think the amendment can be
applied to you.

You may wish to speak to your legal counsel as to wheth-
er the seller had notice of the pendency of the proposed
amendment, and whether there may have been a duty
to disclose the proposed action to you during the sale

process.

Question: Our condominium association board has five
directors. There is a split on the board. Three of the
members are constantly having meetings without invit-
ing the other two. Those three members also approve
“newsletters” that are sent out, and send them out only

to selective people who are “in their camp.” Is this legal?

W.T. (via e-mail)

Answer: The day-to-day affairs of a condominium asso-
ciation are run by a board, which makes its decisions by

majority vote. Therefore, “majority rules” in most cases.
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However, the law is also designed to allow participation
by those who may have a minority point of view, includ-
ing your two directors who are apparently “on the outs”

with the majority.

Most association bylaws require that, in addition to 48-
hour posted notice for board meetings, that each director
is entitled to personal notice of board meetings. Personal
notice can usually be given directly by telephone. If your
board has not been giving all of the directors proper per-
sonal notice of its meetings, the actions taken at those
meetings may be set aside as unlawful unless ratified at a

properly noticed meeting.

With respect to selective dissemination of association
“newsletters’, the law does not address this topic. Cer-
tainly, anything which comes as an official publication of
the board should be made available to all owners, not

just a select few.

Question: My understanding is that the Florida Gov-
ernment In The Sunshine Law applies only to state agen-
cies and public collegial bodies. You have stated in your
articles that it also applies to homeowners associations.

I would appreciate your comments. B.T. (via e-mail)

Answer: Technically, you are entirely correct. The Gov-
ernment In The Sunshine Law, Chapter 286 of the Flor-
ida Statutes, only applies to public bodies.

However, the laws for condominium associations, coop-
erative associations, and homeowners’ associations have
many ‘sunshine” procedures, and that is the term that is
colloquially used for member rights in community as-

sociations as well.

One big difference between the “official” Government In
The Sunshine Law and the “sunshine” laws for associa-
tions is that the government version applies to any meet-
ing between two government officials, while the associa-

tion version only applies to quorums of the board.
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Question: In one of your recent columns, you state that
if a quorum of the board is on the telephone at the same
time, and association business is discussed, a “meeting”
of the board occurs and that it is subject to the sunshine
laws. What do we do in our case, where we have a three-

member board? D.G. (via e-mail)

Answer: Technically, any gathering of a quorum of the
board (including telephone conversations) where asso-

ciation business is conducted constitutes a “meeting.”

Accordingly, if you have a three-member board, telephone
calls between two members are subject to the sunshine
laws, including prior posting and the opportunity for ho-

meowners to observe the discussion. That is one of the

BECKER & POLIAKOFF, P.A.

major problems with three-member boards, and why I

typically recommend boards of five members or more.

Question: Our condominium association has a long-
standing practice of weekly “pool-side meetings’, where
a quorum of the board listens to owners  concerns. Any-
body can attend and speak, no business is voted on. Is

this legal? M.G. (via e-mail)

Answer: In my opinion, such meetings are entirely ap-
propriate if the notice is propetly posted. Votes cannot
be taken on items not placed on the agenda, so no votes
should occur at these meetings. The posted notice, where
it designates an agenda, could say something like “town

hall meeting to discuss unit owners concerns.” Il
g
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It sometimes seems that bad things happen in waves.
Perhaps, the same things are happening all of the time,

but the media decides it is time to focus on the issue.

The recent rash of child abductions, most with a sex-
crime component, is a case in point. Do these despicable
events trigger each other, or is it just the way that history

happens?

The recent news coverage of these heinous crimes has
once again caused community associations to focus on
what they can do, what they should do, or even what they
must do if a sex offender is living in their community.

Some will say that once a person has served their time,
they have paid their debt to society, and deserve the right
to live in freedom like the rest of us. Others will tell you
that pedophilia is virtually incurable, and that it is not a
matter of if, but when the offender will strike again.

The Florida Department of Law Enforcement maintains
a web-site that keeps track of registered sex offenders,
including their place of residence. The address for the

site is www.fdle.state.fl.us

Florida categorizes registered sex offenders in one of
two ways. Those with a history of more serious or recent
crimes are known as “sexual predators’, while those who
have been convicted of less serious sex crimes , or were
convicted longer ago, are known as “sexual offenders”.
The various types of offenses that qualify a person for

the more serious or less serious categorization are found
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Coping with Sex Offender in Your Area

Fort Myers The News-Press, May 19, 2005

in Section 775.21 of the Florida Statutes, known as“The
Florida Sexual Predators Act.”

Similar laws exist throughout the country, and are often
referred to as a version of “Megan’s Law’, which was en-
acted after the brutal death of 7 year old Megan Kanka
in New Jersey. In Florida alone, well over thirty thousand
predators and offenders are registered with FDLE.

A question faced by many associations is what, if any-
thing, the association can or should do if it becomes
aware that a registered sexual offender is residing in their
community. There are certainly no easy answers, and no
unanimity of opinion among community association at-

torneys.

According to a recent article published by Alexandria,
Virginia based Community Associations Institute, CAI
recommends a 4 prong approach when an association
learns of the presence of a sexual predator residing with-

in the community operated by the association:

1. Verify the Accuracy of the Report: Obviously, ac-
cusing a person of being a sex offender could create tre-
mendous liability for defamation if the information is
untrue. Do not rely on hearsay reports from community
residents. The association can easily verify reported in-
formation through the FDLE's website. In cases I have
handled, I have found that the offender’s parole or pro-
bation officer is often willing to share information about
the nature and history of the offense that might not be

ascertainable from the website. For example, in a recent
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case reviewed in my office, we learned that an offender
had been ordered to stay at least one thousand yards

from any child, unless supervised.

2. Consult With Association Legal Counsel: According
to CAI's expert, every state has slightly different versions
of Megans Law, including immunities involving disclo-
sure. Further, some state laws specifically prohibit the ha-
rassment of registered sex offenders. The Florida Sexual
Predator’s Act confers immunity on public ofhicials, but
not on private citizens in general. The Act does, however,
offer immunity for any “individual acting at the request of

. . ”
or on the direction of any law enforcement agency:

3. Measure the Level of Potential Threat: As noted
earlier, there are degrees of offense, which are sometimes
measured by the severity of the conduct, and sometimes
measured by how long ago the conduct occurred. I have
seen cases where the registered offender may have been
involved in a consensual relationship with a person who
had not reached the age of consent, but was still fairly
close in age to the perpetrator . Obviously there is some
room for judgment between a situation like that and a

repeat offender who preys on young children.

4, Send a General Notice Letter to Owners in the
Community: This is where things get tricky. CAI rec-

ommends that if the threat level is sufficient, and notice
is not prohibited by state law (which in Florida, it is not),
a“general informational letter” should go out. The letter
would basically say (in more formal language) :“We have
learned there is a sexual predator in our community. We
are not going to tell you his name. You can look it up on
the FDLE website. You can call the FDLE or sherift’s
office for further information. The association has no au-
thority to evict this person, and is not in the business of
protecting residents, so you need to take steps to keep

you or your children safe.”

I think that is prudent advice in many cases, but there
are certainly dangers. For example, should an association
make a subjective judgment of whether someone’s previ-
ous sex crime was ‘not so bad” or too long ago to present
a threat? Further, since many associations purport to
“screen” potential renters or buyers, what type of liability
exposures exists if a predator slips through the cracks in
the background investigation? Or what if the governing
documents require screening and the association simply
pockets the application fee and does not go to the effort
of a background check?

Unfortunately, this is an area where the stakes can be
tremendous, perhaps incalculable, and where you can be
darned if you do, or darned if you don't. W

Disclaimer: This document is intended as an informational reminder and does not constitute legal advice. If you have any
questions about the article or would like to discuss a particular situation pertaining to business litigation or intellectual prop-
erty law (including patents, trademarks, copyrights, trade secrets, and the Internet), please contact Manjit Gill at Becker &
Poliakoff, P.A. The purpose of this article is to provide general information about significant legal developments and should

not be construed as legal advice on any specific facts and circumstances.
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Q&A: Condo Declarations Will Determine Who Foots Bill 3

Question: My condominium unit was damaged after
Hurricane Charley from roof leaks caused by the hur-
ricane. The association’s management company ordered
a restoration company to tear out most of the ceilings,
walls, and kitchen cabinets. Now the association is say-
ing that we and our insurance company are responsible
for the tear down and the rebuilding of the ceilings and
walls. Our insurance adjuster is saying that because of
the new law, the association is responsible for all repairs.

What is the new law and what is the association respon-
sible for? D.G. (via e-mail)

Answer: The “new law” that your adjuster is prob-
ably referring to is amendments to the Condominium
Act which became effective on January 1, 2004. These
amendments changed Section 718.111(11), Florida
Statutes, to specify the portions of the condominium
property that the association is responsible for insuring,
and also describing the portions of the condominium
property that the unit owners are responsible for insur-
ing. The amendment applied to all association policies

issued or renewed on or after January 1, 2004.

The main difference in the old and new law is that the new
law applies to all condominiums, regardless of when the dec-
laration of condominium was recorded. The prior versions
of the law contained certain exceptions for condominiums
created prior to 1986 and 1992. The old law and the new
law did not change the insurance responsibility for ceilings
and walls. The association has always been responsible for

insuring that portion of the condominium property.

The confusion over the new law appears to arise primar-
ily with regard to who repairs and who pays for the cost
of the repairs. The new law controls who insures the
various portions of the condominium property. The
new law does not address who is responsible for mak-
ing repairs to items damaged by a casualty. Just because
an association insures an item (such as interior drywall)
does not necessarily mean that it is responsible for mak-
ing repairs or paying for the cost of the repairs if there is

a shortfall in the insurance proceeds.
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Those issues will be governed by the wording of your
particular declaration of condominium and will likely
be controlled by those portions of your declaration deal-
ing with repair after casualty. It is not uncommon for
declarations to say that if a damaged item is part of the
unit, that the unit owners are responsible for making the
repairs and for the cost of any shortfalls, notwithstand-
ing the fact that the Association may insure that item.
Other declarations may say the opposite.

Question: Is an association board member required to
be physically present at a board meeting in order to be
counted for purposes of having a quorum, or can the
board member be present by telephone, email, or other

electronic device? D.D. (via e-mail

Answer: A condominium or homeowners association in
Florida must be a Florida corporation, unless it is a condo-
minium association that was formed prior to 1977. The
Florida Not For Profit Corporations Act allows directors
to participate in meetings by using any means of commu-
nication that allows all participating directors to simulta-
neously hear each other during the meeting, as long as the
articles or bylaws do not prohibit this. The Florida Con-
dominium Act addresses the issue of telephone conference
calls specifically, and adds the requirement that any unit
owners in attendance must also be able to hear all direc-
tors. Therefore, conference calling or video conferencing

is allowed, but email would not meet these requirements.

Question: Prior to the turnover of our homeowner’s as-
sociation, the Developer signed a contract giving him-
self control of maintenance of the common areas. The
contract is for one year. The developer has performed
these functions to date, and has been paid on a month to
month basis. It seems to me that it would be illegal for
the developer to initiate a long term contract by himself,

binding the future Board. G.O. (via email

Answer: In a homeowners association setting, the rel-
evant statute found at Section 720.309, Florida Statutes,
indicates that any contract with a term that is longer
than

www.beckerlawyers.com



4

ten years, and which is made by an association before
control of the Association is turned over to the members
(other than the developer), which provides for the op-
eration, maintenance, or management of the association
or common areas must be “fair and reasonable.” In your
case, the contract is only for one year, thus this statute

does not come into effect.

As you can see, this statute does not afford the associa-
tion much protection. In contrast, the condominium law
provides that any contract made by an association prior
to the unit owners (other than the developer) assuming
control of the association that provides for the operation,
maintenance, or management of the condominium asso-
ciation or the property serving the unit owners is to be
“fair and reasonable.” As you can see, there is no require-
ment in the condominium setting that such contracts
exceed ten years before the “fair and reasonable” require-

ment comes into play. Additionally, the Condominium

BECKER & POLIAKOFF, P.A.

Act details multiple scenarios whereby the owners can
vote to cancel such contracts. A similar right does not

exist for homeowners associations.

Another potential issue is whether this contract was
subject to the competitive bidding process. Section
720.305(5), Florida Statutes, indicates that if a contract
for the purchase, lease, or renting of materials or equip-
ment, or for the provision of services requires payment
by the association that exceeds 10% of the total annual
budget of the association, including reserves, the asso-
ciation must obtain competitive bids for the materials,

equlpment, Oor services.

Finally, if the contract amounts to self dealing to the det-
riment of the association (for example if the conflict of
interest was not disclosed, if the price is exorbitant, or if
the party is not qualified to do the work), a claim for a

common law breach of fiduciary duty may exist.
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s has been explored at length in previous

editions of this column, the last several

Sessions of the Florida Legislature have
seen pitched battles regarding community association
laws. Although the specific proposals for change have
varied widely, the basic theme has been the same, the
role which government should play in controlling
affairs within a neighborhood.

One of the most significant differences between

condominium  associations and  homeowners
associations in Florida is government regulation.
Condominiums have been heavily regulated by the
State for some forty years. Conversely, there is no
state agency which regulates HOAs, except for

administration of a pre-suit mediation program.

In 2004, Governor Jeb Bush appointed a Task Force
on Homeowners’ Associations, which specifically
considered whether homeowners’ associations should
be subject to government regulation. The Task Force
overwhelmingly voted against regulation.

During the same time-frame, the effectiveness of
existing condominium regulation was also debated.
Some unit owners who were apparently having
problems with their association, prevailed upon the
Legislature to commission its Office of Program Policy
Analysis & Government Accountability (OPPAGA)
to review the effectiveness of the Division of Florida
Land Sales, Condominiums, and Mobile Homes.
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Report Says State Condo Laws Work

Fort Myers The News-Press, May 26, 2005

OPPAGA issued its report a year later, releasing
it in early May of 2005. OPPAGA Report
No. 05-24 can be viewed on the Internet at
www.oppaga.state.fl.us/.

Unfortunately for those who cry that the sky is falling
on condominiums, there is no smoking gun to be
found anywhere in the eleven page Report. In fact, the
Report reveals some noteworthy information about
the “condominium crisis” in Florida. Among the
items I found most interesting were the following:

e Volume of Problems: Although some
claim that every association is “one board
away from dictatorship”, the statistics show
a surprisingly low level of unit owner com-
plaints against associations. During the fis-
cal year 2003-2004 (the time frame subject
to the study), 1,822 unit owner complaints
were filed against associations. According
to Division statistics, there is a population
of “repeat complainants”, comprising of 54
people who have filed 833 cases against
their association. Therefore, discount-

ing the “frequent fliers”, something in the

neighborhood of 1,500 unit owner com-
plaints are filed against associations each

year. According to the most recent Divi-

sion statistics, there are 1.2 million con-

dominium units in this State. Therefore,
conservatively, there are at least 1.5 million
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unit owners in the State of Florida. Stated
otherwise, only .001 percent of owners have
been unhappy enough with the governance
of their condominium to file formal com-
plaints against their board.

Public Interest: Although various “reform”
groups loudly and persistently solicited
people to make complaints to OPPAGA
about the Division’s effectiveness, only 90
comments were received by OPPAGA, in-
cluding many from so-called “stakeholder”
groups.

Effectiveness of Arbitration: In 1992, the
Legislature found that condominium dis-
putes were clogging the courts, and required
most document violation cases to be referred
to mandatory, non-binding arbitration, before
the case could head to court. According to
the OPPAGA Report, 610 arbitration dis-
putes were processed by the Division in the
2003-2004 fiscal year. Since 137 of those
cases were attorney fee disputes arising from
prior cases, the actual number of disputes
subject to arbitration is about 500 per year. In
a state of some seventeen million people, with
well over a million condominium owners, one
has to question frequent suggestions of ram-
pant litigation in condominium associations.
Remarkably, some two-thirds of filed arbitra-
tion cases were closed within a four-month
period, demonstrating that the program does
provide a more speedy (and presumably cost-
effective) alternative to circuit court litigation,
which can often drag on for years.

* Do Punishments Fit the Crimes?:
According to OPPAGA, only five per-
cent of complaints filed against asso-
ciations resulted in formal enforcement
action, which resulted in 46 separate
cases involving the levy of fines total-
ing $230,176.00. As part of the fining
guidelines adopted by the Division in
1998, fines are to be levied against unit
owner-controlled associations only as a
last resort. According to the Division’s
response to the OPPAGA Report, the
Division issued 727 warning letters dur-
ing the two-year period preceding the
Report, with only 23 associations having
been cited for repeat violations. Propo-
nents of the status quo can certainly ar-
gue that a recidivism rate of .03 percent
shows that the current system works.

Every condominium unit owner pays a four dol-
lar yearly fee for the services provided by the
Division. This includes a 49 member Bureau
of Compliance, including 28 staff investiga-
tors. Clearly, no state in the nation places such
resources at the disposal of an individual who
has a beef with their association, and all for
four bucks.

Perhaps the looming threat of fines keeps rogue
boards in check.

Perhaps the tail has been allowed to wag the dog.

Check out the OPPAGA Report for yourself and

reach your own conclusions. W

Disclaimer: This document is intended as an informational reminder and does not constitute legal advice. If you have any
questions about the article or would like to discuss a particular situation pertaining to business litigation or intellectual prop-
erty law (including patents, trademarks, copyrights, trade secrets, and the Internet), please contact Manjit Gill at Becker &
Poliakoff, P.A. The purpose of this article is to provide general information about significant legal developments and should
not be construed as legal advice on any specific facts and circumstances.
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Q&A: Condo Documents Filed with State, County Offices

Question: I have been recently elected as my home-
owner’s association’s secretary. Who should I contact
to confirm whether the articles of incorporation or the
bylaws are recorded and where I can get a copy of the
recorded documents? Also, is there some order of pre-
cedence with regard to the statutes and our governing
documents? L.Y. (via e-mail)

Answer: The Articles of Incorporation, and any
amendments thereto, must be filed with the Florida
Department of State, Division of Corporations. A copy
of the articles of incorporation, and amendments, can be
obtained by writing to the Department of State, Cer-
tification Department, PO. Box 6327, Tallahassee, FL
32314. The cost is $10.00. The bylaws do not have to
be filed with the Secretary of State.

Most homeowners’ associations also record the articles
of incorporation and bylaws, and any amendments to
each, in the public records of the county in which the
subdivision is located. However, I have seen some older
associations whose articles of incorporation and bylaws
are not recorded. In my opinion, the articles of incor-
poration and bylaws and any properly adopted amend-
ments to those documents should be recorded in the
public records if they have not been.

Regarding the order of precedence for the governing
documents, the hierarchy is: the declaration of cov-
enants and restrictions: the articles of incorporation;
the bylaws; and the rules and regulations. Regarding
whether the statute (the Homeowners’ Association Act
found at Chapter 720, Florida Statutes), will control
over any inconsistent provision in the governing docu-
ments, the answer may depend on when the declaration
of covenants was recorded. The Homeowners’ Act was
initially adopted by the Florida Legislature in 1992 and
has been subsequently amended throughout the years.
In general, the Homeowners” Act will apply unless the
law substantially changes pre-existing rights contained
in the declaration of covenants. Most of the provisions
in the Homeowners’ Act are considered to be procedur-
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alandthereforewillapplytogoverningdocumentsex-
istingpriortotheenactmentoftheHomeowners’Act.
TherearesomeprovisionsinChapter720thatmaybe
considered‘substantive”whichsomehomeowners’as-
sociationsmayseektoavoid.

Question:Threemembersofmycondominiumasso-
ciationpurchasedumbrellasandloungechairs,which
theyhaveplacedonourcommomnareasalongthebeach.
Aretheypermittedtodothis?S.L.(viae-mail.)

Answer:Hadtheseloungechairsandumbrellasbeen
purchasedbyyourassociationforusebyallthemem-
bers,theycouldlikelyremainonthecommonareas
withoutmemberapproval Sincetheuseofthispar-
ticularportionofthecommonareaispresumablyfor
loungingsun-bathingetc. thepurchaseandplacement
ofpersonalpropertybytheassociationtofacilitatethat
purposewouldbepermissiblewithoutapprovalfrom
themembers.

Thefactthattheseumbrellasandloungechairswere
purchasedbyindividualmemberscreatesdifferentis-
sues. Thememberscannotmonopolizeaportionofthe
commonareasfortheirownuse Furthermore there
mayberulesinyourcondominiumdocumentsprohib-
itingmemberstromstoringitemsofpersonalproperty
uponthecommonareas.

Ifthesememberswishtokeeptheirumbrellasand
loungechairsuponthecommonareas theyshouldseek
theBoard’spermission.

Question:Myhusbandandlpurchasedacondomini-
umunitnearouthomeforourchildrenandgrandchil-
drentousewhentheycometovisitus.OurBoardre-
centlyadoptedruledimitingguestusageforrelativesto

30daygperyear. T henewrulerequiresl Odaysnoticeto
theBoard. CantheBoarddothis(G.S.(viae-mail)

Answer:TheBoardcamdoptreasonablerulegegulat-

ing the use of units if your condominium documents

WwWw.beckerlawyers.com



4

grant them this authority. However, 14 days written no-
tice of any Board meeting at which such a rule would be
considered must be given to the unit owners.

If the Board has authority to adopt rules governing the use
of units, and the notice requirements were met, then the

rules will be deemed valid if they are “reasonable” and not

contrary to law or the your Condominium Declaration.

Many condominiums have similar restrictions to prevent
transient occupancy. However, if your Condominium
Declaration permits guest occupancy for time periods
greater than what the new Board rule permits, you may
have a valid objection.

Question: I have been recently elected as my home-
owner’s association’s secretary. As the incoming secre-
tary, what records should be turned over to me from the
previous secretary? L.F. (via e-mail)

Answer: Your association’s bylaws should describe the
duties of the secretary. Typically, the secretary will keep
the minutes of all meetings, send notices to the mem-
bers and directors, and maintain the records of the asso-
ciation. The Homeowners’ Act, in Section 720.303(4),
identifies the records that the association must maintain
as the official records of the association. These records
include a copy of the governing documents and the
rules and regulations of the association; the minutes of
all meetings of the board of directors and of the mem-
bers, which minutes must be retained for at least seven
years; a current roster of all members and their mailing
addresses and parcel identifications; the association’s in-
surance policies or a copy thereof, which policies must
be retained for at least seven years; a current copy of all
contracts to which the association is a party; bids received
by the association for work to be performed which must

be kept for a period of one year; and a copy of the dis-
closure summary required by the Homeowners” Act for
prospective purchasers. The financial records needed on
a day to day basis are typically maintained by the trea-
surer, although other financial records can be kept by the
secretary. The Homeowners’ Act requires all financial
and accounting records to be maintained for a period of
at least seven years.

Question: What do you see as the pros and cons to a
professional management company? We have a rela-
tively small gated community (about 100 homes) with
limited amenities, and a modest assessment ($300 per
year) L.Y. (via e-mail)

Answer: Many officers of a community association do
not want to be responsible for the day-to-day running of
the association. Some of these day to day duties include
collecting assessments, entering into contracts, main-
taining the common areas, supervising maintenance
workers, sending out notices of meetings, and enforcing
the governing documents. Therefore, many associations
hire a professional management company to take care of
these day-to-day issues, although there are a number of
associations which manage themselves.

The primary “con”, of course, is cost. If your associa-
tion is considering hiring a management company, you
should interview a few different managers to determine
what they do and whether it would be beneficial for the
association to have professional management. If you do
hire a manager, he or she should be licensed as a com-
munity association manager through the Department
of Business and Professional Regulation. Also make
sure the contract has a liberal termination provision. I
recommend either party having the right to cancel, with
or without cause, on thirty days’ notice.

Disclaimer: This document is intended as an informational reminder and does not constitute legal advice. If you have any questions about
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s part of the changes to the condominium
laws which took effect October 1, 2004, the

Florida Advisory Council on Condomini-

ums was created.

The Council consists of seven members, three ap-
pointed by the Governor, two appointed by the Pres-
ident of Florida Senate, and two appointed by the
Speaker of the Florida House.

Appointments were finalized at the end of 2004, and
the organizational meeting of the Council was held

in Tallahassee in January of 2005.

The purposes of the Council are set forth in the
legislation that created it, Section 718.50151 of the
Florida Statutes. The Council is to receive public in-
put regarding issues of concern with respect to con-
dominiums, and make recommendations for changes
in the condominium law. The issues that the Coun-
cil shall consider include, but are not limited to, the
rights and responsibilities of unit owners in relation
to the rights and responsibilities of associations. The
Council is also supposed to review, evaluate, and ad-
vise the Division of Florida Land Sales, Condomini-
ums and Mobile Homes concerning rules affecting
condominiums and recommend improvements, if
needed, in the education programs.

Three meetings of the Council have been held since
its organizational meeting. The first two meetings
were held in Tallahassee, and focused upon structural
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Advisory Council Finds its Footing

Fort Myers The News-Press, June 2, 2005

issues intended to provide a basis for the Council’s
ongoing operation.

The first “public input” meeting was held in Panama
City Beach on May 14, 2005. There was an excel-
lent turnout from members of the public, and a wide
range of opinions and recommendations expressed to
the Council.

The next meeting planned for public input will be
held in Miami, and is scheduled for June 25, 2005.
Undoubtedly, the Council will continue to “ride
the circuit” around the State, and will presumably
make a visit to Southwest Florida in the foresee-
able future.

Among the main issues the Council has tackled so far
are the following:

* Education of Board Members: Although
the Council does not appear to support
mandatory requirements for board mem-
ber education, there seems to be unani-
mous consensus that delivery of education
and training to association board members
and unit owners will go a long way in re-
ducing problems in association life. The
Council is examining the current program
offered through Community Associations
Institute, and is also exploring other ways
to improve the availability of educational
opportunities.
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* Role of the Ombudsman: The same
law which created the Council created the
Florida Condominium Ombudsman. The
Ombudsman is intended to serve as a neu-
tral resource in disputes between unit own-
ers and their boards, and nip problems in
the bud before they turn into lawsuits or
agency enforcement actions. The Council
obtained some basic information from the
Ombudsman’s Office at the Panama City
Beach meeting, and has requested further
information from the Ombudsman in order
to evaluate the program.

Role of the Division of Florida Land Sales,
Condominiums, and Mobile Homes: One
of the key issues is whether a state agency
with police power is the proper vehicle for
resolving problems in associations. Unlike
most other regulated industries where fines
can be meted out, association operations
are largely conducted by unpaid volunteers.
If the Division is to retain an enforcement
role, the Council is tasked with suggesting
how the agency can better do its job.

In the interest of full disclosure, I am a member of
the Council, and was privileged to be elected as its
current Chair. The other members of the Council
include: Community Association Managers Mark
Benson (Fort Myers) and Tom Sparks (Panama
City Beach); Attorneys Peter Dunbar (Tallahassee)
and Michael Andrew (Orlando); Board Member
George Geisler (Islamorada); and Consumer Ad-
vocate Karen Gottlieb (Dania Beach). The Direc-
tor of the Division of Florida Land Sales, Condo-
miniums, and Mobile Homes, Michael Cochran,
also serves as an “ex officio” (non-voting) Council

Member.

At its last meeting, the Council voted to issue
a Report to the Legislature at the end of 2005,
for consideration during the 2006 Legislative
Session.

Those interested in the workings of the Council
can check out its website: www.state.fl.us/dbpr/
Isc/condominiums/advisory_council. Those wish-
ing to communicate with the Council can do so
by e-mail at Condominium.advisorycouncil@dbpr.
state.fl.us. W
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Q&A: Employees Work for Association, not Homeowners

Question: I live in a “55 and over” mobile home
park. We own our lots and an association comprised
of all lot owners owns the Park. We elect a board, and
the board oversees our employees. For the last four
years, our board has given the employees raises and
bonuses. The problem is that I have no idea what I
am paying my employees. Can you advise people like
me about my rights to this information in the State

of Florida? D.H. (via e-mail)

Answer: First, I would not characterize the asso-
ciation’s employees as “your employees.” Although
you are a member of the association, and have a
legitimate interest in employee performance, the
Park’s employees do not work for you. They work
for the association. It is no different than owning
stock in a publicly traded company, the employees
answer to their managers and the board, not the
shareholders.

Based on the information you have supplied, I am
assuming that your Park is operated as a “homeown-
er's association” under Chapter 720 of the Florida
Statutes. If that is the case, a homeowner’s associa-
tion must maintain accurate, itemized and detailed
financial records of all expenditures and retain those
records for seven years. Members of the association
may review these financial records after giving ten
working days’ written notice to the association. The
inspection may take place at reasonable times and
subject to reasonable written rules adopted by the as-
sociation.

Association employee personnel records are not open
for inspection by members, but you should be able
to get the answer to your question from the financial
records.

Question: Our association is getting ready to re-

view our documents to determine if any changes
are needed. You were a guest speaker at a semi-
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narlattendedinwhichyoubrieflymentioned
whetherdocumentsshouldhavewhatyoucalled
“Kaufmanlanguage.”Ibelieveitmeantthatas
thestatuteschange sodothedocumentslhave
beenunabletofindanydetailsonthatsubject.
Canyouprovidemewithsomedirection.C. M.
(viae-mail)

Answer:GenerallytheFloridacourtshaveheldthat
the“substantive lawthatexistswhenadeclarationof
condominiumiscreatedis‘asthoughengraftedonto
thecondominiumdocuments.Conversely, proce-
dural”and‘remedial"changesinthelawcanbeap-
pliedtopre-existingassociations.Thereareexcep-
tionstobothrules however.

Thereisalsoaparallelconcept,involvingprovisions
oftheFloridaConstitutionwhichprohibitsthe
Legislaturefromenactinglegislationwhichimpairs
vestedcontractrights Thecourtshaveheldthata
declarationofcondominiumconstitutesacontract,
andthusmaycreatecontractrights.

Thephrase“Kaufmanlanguage”comesfromthe
1977courtcasecalledKaufmanv.SchereInthe
1970’s,consumerpriceindexescalatorsinrecreation
leaseswereoutlawedbythelegislature Fortherea-
sonslistedabove,thecourtscontinuedtoapplysuch
escalatorstocondominiumsthatpre-datedthenew
legislationIntheKaufmancase theassociation’s
declaration of aedominium specifially incopo-
ratedfutureamendmentstotheCondominiumAct,
andthereforethecourtstruckdownarecreationlease
escalatonnthatcaseeventhoughitwasenteredinto
priortothechangeinthelawSuch“amendedfrom
timetotime’languagehascometobeknownas

“Kaufmanlanguage.”
Whilethereareinstanceswhereanassociationmight

wishtopreservetherighttoclaimexemptionfrom
changes in the Florida statutes, in my experience

WWwW.beckerlawyers.com



many associations place as one of their highest pri-
orities the certainty of their operations by not having
to debate “which law applies.”

Ultimately, it is a business decision for an associa-
tion’s board of directors in determining whether or
not to include “Kaufman language” in the proposed
new condominium documents. Some of the changes
considered during the past couple of legislative ses-
sions have caused me to rethink my position on the
issue. Further, certain clauses in documents cannot
be changed without unanimous approval of own-
ers, regardless of the existence or incorporation of
“Kaufman language.”

Prior to making such a decision, the association
should consult with its attorney to carefully weigh
the pros and cons of adding such language, so an in-
formed decision can be made.

Question: I am the secretary in my homeowner’s as-
sociation. Our governing documents state that when
a lot is sold, the new owners have one year to com-
plete plans for the new home, including having the
plans approved by the association’s design and review
committee. One year after the purchase date, con-
struction is supposed to start and be completed one
year from then or on a reasonably agreed upon time
(the association and the lot owner making that deci-
sion). Can we fine the lot owner if they do not follow
the governing documents? M.T. (via e-mail)

Answer: The homeowner’s statute (Chapter 720) al-
lows a homeowner’s association to levy a fine if the
governing documents so provide. You should review
the covenants, the articles of incorporation, and the
bylaws, to determine whether any of those documents
permit the association or the board of directors to
levy a fine for violation of the governing documents.
If so, a fine, not to exceed $100 per violation may be
levied. A fine may be levied on the basis of each day

BECKER & POLIAKOFF, P.A.

ofacontinuingyiolationwithasinglenoticeandop-

portunity for a hamg, exept that no sndine shhl
exceed$1,000.00intheaggregateunlessahigheror
lower limit is specified in tveming documents.

Question:Mywifeandlliveinasmallcondocom-
plexWehaveaby-lawthatstatesthatmoanimalsare
allowedLastsummeracouplemovedinwithadog.
Theyknewbeforetheymovedinabouttherule A
fewofuswenttotheboardmembersandtoldthem
wedidnotwantthedogandthatitwasagainstour
by-lawsWetoldtheboardmemberstimeaftertime
aboutthisandnothingwasdone Then theboard
membersandthedogownerhadameetingwithno
one else being notifiedl hepassed ale that would
allowthisdoguntilitpassedawaybutnootherpets
foranyoneelseWetoldthemtheyviolatedtheFlor-
idaSunshineLawandtheywerealsodiscriminating
againsttherestofus Theyrescindedtheimewrule
butnothinghasbeendoneaboutthedogWhatare
ourrights?®P.O(viae-mail)

Answer:Basedupontheinformationyouhavepro-
vided,themeetingbetweentheboardmembersand
thedogownerprobablyviolatedFlorida’sopenmeet-
inglawsforcondominiumsSection718.112(2)(c)of
theFloridaCondominiumActindicatesthatboard
meetingsatwhichaquorumofthemembersispres-
entshallbeopentoallunitowners Thisrequire-
mentisinapplicableonlytomeetingsbetweenthe
boardandtheassociation’sattorneywithrespectto
proposedorpendinglitigation,whenthemeetingis
heldforthepurposeofseekingomrenderinglegalad-

vice.

Ifyourcondominiumdocumentspreventpetsthe
association has standing to file legal actgainst
thepetownerOtherunitownersmayalsohavethe
right to file legal actiagainst the pewaer. &c-
tion718.303(1)oftheCondominiumActstatesthat

actions for damages or for injunctive relief, or both,
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for failure to comply with the Condominium Act, the If the current board does not enforce your condo-

declaration, the documents creating the association, mjnjum documents, you, and other owners, might

and the association bylaws may be brought by the as-  consider a recall of that board and elect a board that
sociation or by the unit owners against a unit owner.  will enforce your documents.

Disclaimer: This document is intended as an informational reminder and does not constitute legal advice. If you have any
questions about the article or would like to discuss a particular situation pertaining to business litigation or intellectual prop-
erty law (including patents, trademarks, copyrights, trade secrets, and the Internet), please contact Manjit Gill at Becker &
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not be construed as legal advice on any specific facts and circumstances.
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here’s no doubt about it, condominium living

presents unique challenges. In America, we

are taught from grade school on that our home
is our castle, and that America is the land of the free.

We are also taught that there are limits to freedom.
The cliché example often used at law schools is that
while you have the right of free speech, you do not
have the right to run into a crowded movie theatre
and yell “Fire.”

In association living there are daily conflicts between
individual freedom and the interests of the collective
group. Otherwise lawful conduct, such as owning a
pet, is routinely regulated. A Florida court probably
best summed it up over thirty years ago, where a jurist
observed:

Every man may justly consider his home his
castle and himself as the king thereof; none-
theless his sovereign fiat to use his property
as he pleases must yield, at least in degree,
where ownership is in common or coopera-

The benefits of condo-

minium living and ownership demand no

tion with others.

less. Sterling Village Condominium, Inc. .
Breitenbach, 251 So. 2d 685, 688 (Fla. 4th
DCA 1971)

An association issue which has been getting a great
deal of attention lately involves an association’s abil-
ity to regulate smoking. While viewed by most as a

WWww.beckerlawyers.com
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Smoking Becoming Hot-Button Conflict

Fort Myers The News-Press, June 9, 2005

disagreeable habit, smoking is legal. However, ac-
cording to many experts (with whom juries in large
class action suits seem to have agreed), second-hand
smoke can pose a health risk. Setting aside health is-
sues, many find the affects of others’ smoke to be un-
pleasant at best, perhaps a nuisance in the legal sense
of that term.

Florida law generally defines a nuisance as a condi-
tion which annoys or disturbs another in the free use,
possession or enjoyment of their property or which
renders the property’s ordinary use or occupation
physically uncomfortable. Generally, there must be a
substantial and continuous or recurrent harm in order
for a nuisance to be proved. A mere annoyance is not
sufficient.

The test to be applied in determining whether a par-
ticular inconvenience is sufficient to constitute a nui-
sance is the effect of the condition upon any ordinary
reasonable person with a reasonable disposition, in
ordinary health, and possessing the average and nor-
mal sensibilities. In general, the courts will not afford
protection to the hypersensitive.

According to a posting I recently received from one
of the attorney e-mail groups I subscribe to, the
appellate courts around the country have appar-
ently not yet tackled this problem, but the tide may
be rolling in. According to one article, the Bos-
ton Housing Court ruled last week that a landlord
could evict his tenant from a condominium unit,


mailto:jadams@becker-poliakoff.com
http://www.becker-poliakoff.com
mailto:bp@becker-poliakoff.com
http://www.becker-poliakoff.com

2

even though smoking was permitted in the build-
ing, and the landlord knew that the tenant smoked
before the lease was entered into. Apparently, the
tenant’s neighbors complained about the constant
pollution of their living space, and the jury found
the situation bad enough to declare a nuisance.

The State of Utah recently amended its condomin-
lum statute to provide that restrictions regarding the
use of units “may include other prohibits on, or allow-
ance of, smoking tobacco products.” The Utah Legis-
lature has further specifically defined Utah’s nuisance
laws to include “tobacco smoke that drifts into any
residential unit a person rents, leases, or owns, from
another residential or commercial unit.”

While smoking is generally legal in Florida, it is now
forbidden in restaurants and many public places. If

the Florida Legislature can ban a lawful activity, can
Does it
make a difference when you cross the threshold into

a condominium association do so as well?
the sanctity of your own home, your castle?

Most attorneys that I have chatted with about the
issue feel that an amendment to a declaration of con-
dominium regulating smoking inside a home would
be likely upheld. I have heard the opposing point
convincingly argued as well. Of course, policing such
a rule is a different matter altogether. The effective-
ness of a board-made rule on this matter is perhaps
subject to greater debate.

Like many things in the law, until addressed by
the courts or the Florida Legislature, there are
two sides to the story, and both can claim to be
right. |
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Q&A: Homeowners’ Association Act Governs Most

Question: Our homeowners association was created in
the 1970%. The articles of incorporation provide that
the corporation shall have all of the common law and
statutory powers granted to corporations not-for-profit.
We know that the Florida Not For Profit Corporation
Act, Chapter 617, applies to us. Does our association
have only the powers provided for in the Florida Not
For Profit Corporation Act, or, as a homeowners’ asso-
ciation, are we also governed by the Homeowners’” As-
sociations Act, Chapter 720? ].G. (via e-mail)

Answer: In order for your association to qualify as a
“homeowner’s association” under Chapter 720 (com-
monly referred to as the Florida Homeowners’ As-
sociation Act), membership in the association must
be mandatory as a condition of property ownership,
and the association must have the right to file a lien
for unpaid assessments.

A homeowners’ association under Chapter 720 of the
Florida Statutes, must be either a for profit or not
for profit corporation. Almost all homeowners’ asso-
ciations are organized as not for profit corporations.
Chapter 720.302 (5) of the statute provides that, “Un-
less expressly stated to the contrary, corporations not
for profit that operate residential homeowners’ asso-
ciations in this state shall be governed by and subject
to chapters 617 and this chapter.” Therefore, both
Chapter 617 and Chapter 720 apply to your associa-
tion. Chapter 617 provides the general framework
for the formation and operation of the association,
and Chapter 720 adds additional requirements de-
signed to meet the special needs of homeowners’ as-
sociations.

For example, the Not For Profit Corporation Act al-
lows regular board meetings to take place without no-
tice, unless the articles or bylaws specifically require
notice. The Homeowners’ Associations Act requires
that all board meetings be preceded by notice. In
the event of a conflict between these two statutes, the
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Homeowners’AssociationsActcontrols,otherwise
the specific mwisions of thatcAwould bendered

meaningless.

Youshouldalsobeawarethattheinitialversionofthe
Homeowners’AssociationActwascreatedin1992,
andthereforeyourassociationwellpre-datesthelaw.
Therearesomequestionsastotheextentofretroac-
tiveapplicationWhenthelawwascreated theleg-
islature’sstatedintentwastoprovideproceduresfor
operatinghomeownersassociationsandtoprotectthe
rightsofassociationmemberswithoutundulyimpair-
ingtheabilityofsuchassociationstoperformtheir
functions.ThelLegislaturealsorecognizedthatcer-
taincontractrightswerecreatedpriortothenewlaw,
andthattheHomeowners’AssociationActcouldnot
beappliedtoimpairvestedcontractrights.

Question:Ourcondominiumwasbuiltovertwen-
ty yars a@. The ndominium indudes a fishing
pierandasetnumberofboatslips;whichhavebeen
assignedtounitownersonawaitinglistapproach.
Howevertheboatslipsarenotaddressedinthedec-
larationofcondominiumorinthebylawsTheyare
referredtointherulesandregulationsandthereare
very specificules egarding the waiting list and slip
usage. Thecent huricanes signifiantly damaged
theslipsNowghereplacementoftheboatdockand
slipshasbecomeamajorissue.Thoughneverde-
fined, the ddcand slips habeen eated as am-
monelementsandnofeeshaveeverbeencollected
fromslipusers Duetothenumberofunits,notev-
eryonecanhaveaboatslip Aquestionhasarisenas
towhethertheassociationmustrebuildthedockand
slipsandifsowhomustpayforitInadditiondoes
theassociationhavetoreplacetheseawall orcanwe

patchit/repaird.R (viae-mail)
Answer: Een though not specifily eferenced in

thedeclarationofcondominiumtheslipsmaybe
shown on the survey or drawings that are attached
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to the declaration. You should check to see if those
drawings show the slips as common elements. Even
if not specifically shown on the drawings or survey, if
originally built by the developer, they would likely be
considered part of the common elements. In such a
case, the association would likely have to pay to make
the repairs.

If the slips are not mentioned at all in the documents,
and were not built by the developer, the association
should have its legal counsel review whether they
were properly added to the common elements in the
first instance. If the slips were illegally constructed,
there may be no duty (or even authority) to replace
them, especially with funds of all unit owners.

If the association wanted to make those owners who
use the slips responsible for the maintenance, repair,
and replacement, then the association would prob-
ably need to amend the declaration of condominium
and enter into lease agreements with those owners
who are assigned a slip.

As to whether the association must repair or replace
the seawall, this is a business judgment decision for the
board. The board can rely on experts regarding wheth-
er the seawall can be effectively repaired or whether re-
placement would be the more prudent option.

Question: Our board took over from the developer
in March. The developer continued as the property

management firm until late May when they informed

us that they would discontinue services July 1. Is
there any requirement for the association to have a
licensed property management company or an indi-
vidual licensed manager. B.C. (via e-mail)

Answer: Absent a requirement in your governing
documents (which would be rather unusual), there is
no requirement that either a condominium associa-
tion or a homeowner’s association hire a paid man-
ager, whether management company or individual
manager.

The hiring of a manager is typically a decision granted
to the board of directors, in the exercise of its business
judgment, through the governing documents for the
association. Although I am not aware of any statis-
tics on the issue, I would say that the majority of as-
sociations do have a paid management arrangement,
although I am familiar with a substantial number of
successfully self~-managed associations.

If your association does hire a manager or manage-
ment company, the community association manager
assigned to your association must have a state-certi-
fied management license (there are some limited ex-
ceptions to the law).

You can check on a manager’s licensure statute, and
whether complaints have been filed against the li-
cense, by going to the web page of Florida’s Depart-
ment of Business and Professional Regulation, www.

state.fl.us/dbpr.
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uring the past two decades, community as-

sociations have proliferated in Florida. In

addition to the condo boom, virtually every
new housing development includes mandatory mem-
bership in a homeowners’ association.

There are many reasons for the phenomenon. Local
governments greatly benefit from the existence of asso-
ciations. While the tax base is increased by the creation
of more homes, counties and municipalities are typically
called upon to provide less services because maintenance
costs for streets, street lighting, surface water manage-
ment, and other functions traditionally performed by
government are passed on to the association.

Further, Florida’s housing market attracts large
number of retirees, seasonal residents, and absentee
investor-owners who benefit from centralized ame-
nities and having maintenance functions performed
by an association.

As with any form of government, the balance of pow-
ers, rights, and responsibilities is a subject of constant
debate. Numerous advisory groups and task forces
have been empanelled to study the laws and make
recommendations for improvement.

Undoubtedly, one of the most frequently debated is-
sues, and one of the greatest sources of contention in
associations, involves access to the books and records
of a community association. In most corporate set-
tings, a shareholder’s rights are rather limited regard-
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Records Access Set by Statute

Fort Myers The News-Press, June 16, 2005

ing records inspection, and a proper purpose must be
shown when shareholders desire to inspect many of
the corporate records.

The model for community associations is more akin
to government bodies, where the right of inspection
is nearly absolute, and no proper purpose needs to be
shown when requesting to inspect records. In fact,
the association member does not even need to tell
the association why they wish to inspect the records,
simply that they wish to do so.

During the next several installments of this column,
we will be looking at the details of records access. As
always, we need to start with the governing law and
definitions.

For condominiums, records access is governed by Sec-
tion 718.111(12) of Florida’s statutes. For homeown-
ers’ associations, Section 720.303(4) and (5) applies.
Both statutes contain a laundry list of association
“official records” including the association governing
documents, minutes, and financial records.

For many years, Florida’s condominium law has con-
tained a “catch-all” provision stating that “all other
records of the association” are also “official records.”
The law for homeowners’ associations was amended
in 2004 to similarly broaden that law. The HOA law
now also states that official records include “all other
written records of the association” that are not in-
cluded in those specifically listed in the statute.
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The catch-all phrase in the condo law refers to all
“records”, while the HOA law refers to “written re-
cords.” Is that a distinction with a difference? When
we explore inspection of tape recordings, computer
records, and other non-written records, this may be-
come a key point. For today’s segment, it is enough
to know that all records of both types of associations
are considered “official records.”

As will also be explored in more detail in future seg-
ments, official records must be made available for in-
spection and copying. As with most things in the
law, there are exceptions to the rules.

For condominiums, attorney-client privileged docu-
ments are not accessible to unit owners. In addition
to attorney-client privileged documents, there are
documents protected by the “work-product” privilege,
which might encompass items such as an engineering
report prepared in connection with a warranty claim.

Further exempted from the definition of condo “of-
ficial records” is information obtained by an associa-
tion in connection with the approval of a lease, sale,
or other transfer of a unit. For example, many as-
sociations ask for sensitive information in connection
with reviewing a lease or transfer application, and the
law has come down on the side of privacy.

Finally, medical records of condominium unit
For

example, an association may have granted a

owners are not accessible to unit owners.

handicapped owner with some type of accom-
modation, and may have had to obtain medi-
cal diagnosis information in order to de-
termine whether the unit owner was indeed
handicapped. For obvious privacy reasons,
such records are not part of the “open book” of

association official records.

For homeowners’ associations, the same four ex-
ceptions (attorney-client privileged documents,
work-product privileged documents, sales and
rental records, and medical information) apply.
Further, there is a fifth exemption not found in
the condo law, that being “disciplinary, health,
insurance, and personnel records of the associ-
ation’s employees.” This was an added area of
privacy included by the 2004 amendments to the
homeowner’s association law, which in my opin-
ion would be wise to incorporate into the condo-
minium laws as well.

Next week, we will take a look at the owners’ in-
spection rights, copying of association records, and a
board’s ability to place reasonable limits on the exer-
cise of inspection rights. W

MrAdamsconcentrateshispracticeonthelawofcommunityassociationlaw,primarilyrepresentingcondominium,co-opera-
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Q&A: Statutes Conflict on Material Alterations Boards 3

Question: Our condominium association has set a
precedent on how hurricane shutters are installed at our
condominium. Can that precedent be changed by the
board because one owner doesn’t like the looks of the
shutters? C.S. (via e-mail)

Answer: This question involves two potentially conflict-
ing statutes. On the one hand, Section 718.113(2)(a)
of the condominium statute states that there shall be no
“material alteration” of the common elements except as
permitted in the declaration of condominium or, if not
provided for in the declaration, by a vote of 75% of the
owners. A change in the color or style of the shutters
would likely be a “material alteration” to the common
elements, and this law would apply.

However, Section 718.113(5) of the same law states
that installation, replacement, operation, repair and
maintenance of shutters, in accordance with specifi-
cations adopted by the board of directors will not be
considered a “material alteration.” The law also says
that the board is obligated by law to adopt hurricane
shutters that comply with the building code, and may
also specify the aesthetics of the shutters (such as color).
In general, any action which a board can take, a board
can amend. On this basis, the board could change the
specifications, including solely aesthetic issues.

There are no cases addressing this issue, so the answer
to your question is not clear. The conservative approach
would be to get owner approval to amend the specifica-
tions, since the appearance of the building will change.
If the owners properly approve a change in specifica-
tions, the new specifications will be valid regardless of
the effect on the appearance of the condominium.

Question: Our condominium association has a long-
standing rule that dogs must be under 20 inches at the
shoulder. This rule has not been enforced and there are
a handful of dogs in the condominium that exceed this
size limit. The board has recently enacted a fine of $50
per month for all current owners of dogs that exceed
this size limit. Is this legal? K.G. (via e-mail)

Answer: It is legal for a board to enact reasonable pet
rules as long as the board is granted rule-making au-
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thority and thosaites do not adlict with other pr
visionsofthecondominiumdocuments Howeverjif
anassociationhasnotenforcedanexistingruleinthe
pastanyattempttoenforcetherulenowwouldlikely
bemetwithclaimsbythemembersthattheassociation
haseitherwaiveditsrighttoenforcetheruleorthatthe
associationisselectivelyenforcingtherule Therefore,
theboardmostlikelywillnotsucceedinenforcingthe
rule and the mefine against cumt violatorsbutan
begintoenforcetheruleagainstfuturemembersorfu-
ture petwners by taking cective actimv. fecifically,
the boad an epublish theules, eaffirm its intentio
enforcetheruleinthefutureinawrittennoticetoall
members,andactuallyenforcetherules,includingthe
imposition of a fine if firepemitted by the wdo-
miniumdocuments.

Iftheassociationhasnotwaivedthepetrestrictionand

it is enfaeable, a fine iseowy to do solhe+
cordedcondominiumdocumentsmustpermitthelevy
of fines. Ines formgoing violatims ae pemissible,
ifauthorizedbythedocuments butcannotexceedone
thousanddollarsintheaggregate.

No fine myabe laed until the unwwer is gsn no-
ticeandanopportunityforahearingbeforeacommit-
teeofunitownerswhoarenotboardmembersIfthe

committee does not agrwith a finoposed by the
board, the finamnot be iaed.

Question:Thaveaquestionaboutthereplacementre-
sponsibilityofdoorsthatleadouttoanopenpatioon
the secmd floor of andwminium. I belie the as
sociationisresponsibleforreplacingthedoors butone
oftheboardmemberssaysthattheassociationisonly
responsibleforreplacingthefrontdoorsonunitslre-
centlysawanewstatuteregardingrepairsforcondo-
miniumsthatsetsforthwhatassociationsthroughout
Floridaareresponsibleforandwhattheunitowners
areresponsibleforWouldyoupleaseclarifythislaw?
P.L (viae-mail)

Answer:lamnotsurewhich“law’youarereferring
tohoweverlbelieveyoumaybeconfusingthiswith
newinsuranceprovisionsthatarefoundintheCondo-
minium Act. Those provisions set forth insurance obli-
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gations of both associations and unit owners. However,
insurance obligations are often different from repair and
maintenance obligations. For example, an item that is
the maintenance obligation of an owner may be the in-
surance obligation of the association.

Regarding the maintenance, repair and replacement re-
sponsibility of the sliding doors on the lanai, you will
need to refer to your declaration of condominium to
determine whose responsibility that is. Typically, you
must first determine the boundaries of your unit, and
then look at the maintenance, repair and replacement
provisions in the declaration. Generally, a unit owner
will have the maintenance, repair and replacement re-
sponsibility for the “unit”, and the association will have
that responsibility for the “common elements.” There
are instances, however, when certain portions of a unit
may be designated as the maintenance, repair and re-
placement responsibility of the association, and where
owners can be required to maintain “limited” common
elements. Since condominium documents can vary
greatly, each will need to be looked at on a case-by-case
basis.

If the need to replace the doors was caused by some
insurable event, you will also need to look at the in-
surance and casualty repair provisions contained in the
declaration of condominium. You also need to look at
the insurance sections of the Condominium Act. Even
if the doors turn out to be the maintenance, repair or
replacement responsibility of an owner, they are most
likely the insurance responsibility of the association, as-
suming they were originally installed by the developer.

Question: I live in a homeowner’s association com-
prised of “quad” unit buildings, with individual open
patios that are only several feet apart from each other.
After last year’s hurricane, our homes had no electri-
cal power for several days and therefore we kept our

windows open because of the heat in the homes. One
of the owners brought in a portable generator and ran
it from her patio. The generator was very noisy and
exuded dreadful fumes. The residents in our associa-
tion are mainly elderly, with fragile health. We have a
documented rule that inordinate noise from any unit is
not permitted after 10:00 p.m. I would like to know
what the legal status is for generators, with their at-
tendant dangers, in a situation such as ours, and would
appreciate any suggestions that you might have. B.W.
(via e-mail)

Answer: | am not aware of any specific laws that regu-
late the use of power generators. Certainly, one must
exercise caution when using these generators, and
should follow all safety guidelines such as proper ven-
tilation. After last year’s hurricanes, many people pur-
chased generators to compensate for the loss of electric-
ity so they could continue to run such electrical items as
refrigerators, air conditioners, televisions, etc.

Many associations have “nuisance” and “quiet hour”
provisions in their documents that might come into
play based upon the noise generators make (regardless
of the time of day) as well as the fumes that they exude.
In many situations in life, including the enforcement of
association restrictions, common sense may serve as the
only guidepost in dealing with unusual circumstances.
I believe the association could enforce safety standards
(for example, prohibiting generators in un-vented com-
mon areas) and could also impose some reasonable time
limits on the operation of generators to ensure that the
neighbors could get some sleep at night. I doubt a court
would uphold an outright ban, given the extreme con-
ditions created by the storm.

Your inquiry presents an interesting question, certainly
a close call, and one I hope we do not have to think
about again for a long time to come. W
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During the past two decades, community associations
have proliferated in Florida. In addition to the condo
boom, virtually every new housing development in-
cludes mandatory membership in a homeowners’ as-
sociation.

As with any form of government, the balance of pow-
ers, rights, and responsibilities is a subject of constant
debate. Numerous advisory groups and task forces
have been empanelled to study the laws and make
recommendations for improvement.

Undoubtedly, one of the most frequently debated is-
sues, and one of the greatest sources of contention in
associations, involves access to the books and records
of a community association.

Today’s column continues our review of records
access issues in Florida’s community associa-
tions, both condominiums and homeowners’ as-
sociations (see, Records Access Set by Statute,

June 16, 2005).

As noted in last week’s column, records ac-
cess for condominiums is governed by Section
718.111(12) of Florida’s statutes, while the HOA
counterpart is found at Section 720.303(4) and
(5) of the statutes.

Although there are some slight differences between
the two laws, recent legislative efforts have focused
on trying to create some consistency in the laws for

WWww.beckerlawyers.com
BP@beckerlawyers.com

Records Laws Have Some Similarity

Fort Myers The News-Press, June 23, 2005

condominiums and homeowners associations. Here

are some of the highlights:

* Place Where Records Must Be Kept. Both laws
require that official records be maintained within

the State of Florida.

* Right To Inspect And Copy. Both laws con-
ter the right of inspection and copying on every
member of the association (parcel owner or unit
owner) as well as their “authorized representa-
tive.” Therefore, an association member can per-
mit a third person to act as his or her agent when
inspecting association records.

Time For Compliance By Association. Here,
there is a slight difference between the two laws.
The condominium law requires that the asso-
ciation make the records available for inspection
within five working days after receipt of a writ-
ten request. After ten working days, a presump-
tion arises that the condominium association has
willfully failed to comply with the unit owner’s
request. For homeowners associations, there is
ten working days provided for compliance with a
records inspection request.

Statutory Minimum Damages. Both laws pro-
vide that an association which willfully fails to
comply with an owner’s inspection request is
responsible for actual damages, plus statutory
minimum damages of $50.00 per day, up to a
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maximum of $500.00 in statutory minimum * Board Right to Control Inspection and Copying.

damages. Both laws allow the board of directors to

adopt reasonable written rules regarding the

* Entitlement to Attorney’s Fees. Both laws pro- frequency, time, location, and notice require-

vide that any owner who is wrongfully denied ments for records inspection. Next week’s

access to association records may recover their column will also focus a bit more on these
attorney’s fees in a court action to compel deliv- concepts.

ery of the records.

Associations have been described by the courts as
Thus, like our other
ciation records in connection with their inspec- elected levels of government, there is little toler-

)

* Copying. Both laws permit owners to copy asso-  “democratic sub-societies.’

tion of them. In next week’s installment, we will ~ ance in the law for secrecy in association affairs,
turther explore some of the challenges involved  or as the popular express goes, everything must be
with records copying. done in the sunshine. W
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Q&A: Ask Current Manager or Attorney About Records

Question: One of the unit owners in our condomini-
um community used to be the property manager. We
now have a new property manager. As the board presi-
dent, I was primarily responsible for changing property
managers. Now this individual owner constantly sends
emails complaining about items in the condominium.
The ironic part is that the former property manager
should have addressed many of the items that he is now
complaining about. We are still having trouble getting
financial information from the former manager. What
can I do to complain about the way that the former
manager handled our affairs? (R.S. via e-mail)

Answer: Managers provide an important service for
associations. They can relieve the Board of the many
day-to-day functions required to operate an association,
and can provide experienced-based guidance on many
important aspects of community operations. With lim-
ited exceptions, any person who manages community
associations must be licensed and receive such a desig-
nation from the state of Florida.

To become a licensed community association manager, an
individual must undergo a background check, pass a state
of Florida-administered examination, and must then meet
continuing education requirements. These continuing
education requirements include 20 hours of classes every
two years to keep up with changes in the industry.

Chapter 468 of Florida statutes contains guidelines as
to what a manager is authorized to do. The Depart-
ment of Business and Professional Regulation also pro-
mulgates rules governing managers’ conduct, including
“Standards of Professional Conduct”.
managers are bound by their license to be certain all

For instance,

the association funds are placed in the proper accounts.
The Florida Administrative Code also requires the
manager to relinquish the books, records, accounts,
funds and other property of a community association
when requested by the association. The manager must
provide such items within 20 business days after receipt
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ofawrittenrequestfromtheassociationgvenifthereis
apendingcontractdisputebetweentheassociationand
themanager.Thelawdeemsviolationofthisruletobe
“grossmisconduct.”

Yoursituationpointsoutsomethinglhavealwaysfelt
stronglyabout thatbeingbusinessrelationshipsbe-
tweenunitownersandtheassociationsinwhichthey
aremembersshouldbeavoidedinmostcasesParticu-
larlywhereaunitownerservesasmanagerthereistoo
muchpotentialforconfusionaboutwhatpertainsto
theindividualasanowner(withtheirattendantrights)
andwhatpertainstothemasmanager(withtheirat-
tendantduties).

Iwouldrecommendthatyouaskyourcurrentman-
ager(iftheyhaveagoodrelationshipwiththeformer
manager) ptyourattorneytotrytogetyoutherecords
thatyouneed andmoveonIfthemanagerremains
uncooperativethenyoucouldseekrecoursefromthe
appropriatelicensureauthorities.

Should it beame necessay, canplaints an be filed
against mostegulated pofessions though the office of
theDepartmentofBusinessandProfessionalRegula-
tion, induding m-line filing ThdBPRS website is

www.myflorida.com/dbpr.

Youalsoaskaboutcomplaintsregardingthemanager’s
performanceothigobdutiesThissnotamareawhere
Iwouldwastevaluabletimeorexpendnegativeemo-
tionalenergyAfteralljtistheboardofdirectorsthat
isresponsibletoseethatthemanagerisdoinghisjob
correctlylnsomesense thatisakintocomplaining
aboutyourownactions.

Thereidittleanassociationcaneffectivelydotostop
unitownersfromsendinge-mailsWhenaunitowner
abusestheirprivilegetoobtainormreceiveinformation
bye-mail Jtypicallyadviseanassociationtosimplynot
respond. The law does not require you to acknowledge
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or respond to unit owner e-mails, only certain letters
sent to you from the unit owner by certified mail.

Question: I recently volunteered to be part of our con-
dominium association’s board of directors, and I was
elected the treasurer. In recent months, I have realized
that this position is not a good fit for me, and that I
do not wish to continue with my position as treasurer.
What steps must I follow so I can resign my position?

(K.A.C. via e-mail)

Answer: Resignations of directors and officers are gov-
erned by the Florida statutes governing corporations
(Chapter 617 for not-for-profit corporations). If you
wish to resign from the board, you may do so by deliver-
ing written notice to the corporation (written notice to
the board president would be sufficient). The resignation
would be effective when the notice is delivered, unless
the notice specifies a later effective date. If the resigna-
tion is made effective at a later date, and the corporation
accepts the future effective date, the board may fill the
pending vacancy before the effective date, if the board of
directors provides that the successor does not take office
until the effective date of the pending vacancy.

If it is your intent to resign only as treasurer but re-
main on the board as a director, the same steps must
be followed. You should be clear in your resigna-
tion letter whether you are resigning as treasurer, as a
director, or both.

Question: I live in a community with a homeowners’
association, and have some questions regarding our
last election. During election time, most of the prop-
erty owners are available to be at the election meeting.

Some of the homes are rented and those owners receive
absentee ballots through the mail. I am troubled be-
cause every property owner received an absentee ballot
in their mailbox, and their lot numbers were marked
on the ballot. If an owner is available to vote in per-
son, why do they get an absentee ballot in the mail
box and why were the lot numbers put on them if this
When these ballots were re-
turned, they went into a box in the clubhouse. When

is to be a secret ballot?

the votes were tallied, there appeared to be an inordi-
nate amount of absentee ballots. I was told that this
Can anything be done
to prevent this from happening in future elections?

(J.M via e-mail)

has never happened before.

Answer: Chapter 720 of the Florida Statutes, which
governs homeowners’ associations, states that elections
of directors must be conducted in accordance with the
procedures set forth in the governing documents of the
association. These procedures are generally spelled out
in the by-laws. The law also states that members have
the right to vote in person or by proxy, unless otherwise
provided in the association’s governing documents.

Unlike condominiums, where all elections are handled
the same way, each homeowners’ association’s govern-
ing documents differ, and need to be looked at on a case
by case basis to determine the proper procedures for
elections and voting. Unless your association’s govern-
ing documents provide otherwise, the board has some
degree of latitude in structuring the election papers.

I do not know if your association’s governing documents
provide for secret ballots when electing directors, but
there is no requirement for secret ballots in the law. W
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uring the past two decades, community as-

sociations have proliferated in Florida. In

addition to the condo boom, virtually every
new housing development includes mandatory mem-
bership in a homeowners’ association.

As with any form of government, the balance of pow-
ers, rights, and responsibilities is a subject of constant
debate. Numerous advisory groups and task forces
have been empanelled to study the laws and make
recommendations for improvement.

Undoubtedly, one of the most frequently debated is-
sues, and one of the greatest sources of contention in
associations, involves access to the books and records
of a community association. Today’s column is the
third part of our review of this issue. (See, Records
Access Set by Statute, June 16, 2005 and Records
Laws Have Some Similarity, June 23, 2005). Today’s
focus, do’s and don’ts for boards of directors when
dealing with troublesome inspection requests.

In the vast majority of the cases, a parcel or unit
owner’s request to look at association books does
not create tremendous burden on the association,
nor portend that the owner is spoiling for a fight.
Rather, most people who live in association-oper-
ated communities have invested their life’s savings
in their property. They have a legitimate (not to
mention legal) right to look, if they choose, at the
details involving the association’s operations, and
how their money is spent.

WWww.beckerlawyers.com
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Homeowner Groups Face Troubling Requests

Fort Myers ‘The News-Press, June 30, 2005

However, like in all issues involving associations,
there are exceptions to the norm. Common points
of friction occur when owners abuse their statutory
inspection privileges for purposes of harassing the as-
sociation, going on a “witch-hunt” for honest mis-
takes, or simply diverting attention from some other
problem between the association and the owner, such
as a dispute over the owner’s violation of some rule or
restriction.

Let’s take a look at those areas where the board may
establish regulations regarding records inspection in
an effort to head off some of these problems:

* Manner of Request. Both the condominium
and HOA laws require the owner’s request to
be in writing, and there is therefore no doubt
that such a requirement by a board is reason-
able. I recommend that every board require
records access requests to be in writing. While
it may seem reasonable to respond to a “nice”
owner’s verbal request for a few pages of docu-
ments, the association needs to treat all owners
equally, and needs to be in a position to insist
that the “not-so-nice” owner submit his or her
Inspection requests in writing.

* Place of Inspection. In most cases, associa-
tion inspection rules require that records be
inspected at the location where they are kept,
typically the condominium office or, at the of-
fice of the management company. Sometimes,
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official records are kept by a number of differ-
ent parties (such as the manager, the accoun-
tant, and the attorney), and it usually makes
sense to require that all records be reviewed at
the same location. The place of inspection can
be a troublesome issue for associations that are
self-managed, particularly smaller groups with
many seasonal residents. Even if the board’s
secretary “goes up north” for the summer, the
owners’ inspection rights do not take a vaca-
tion. As mentioned in last week’s column,
records must be kept in the State of Florida
and made available within a fairly short time-
frame.  Self-managed associations should
make adequate arrangements for inspections
under such circumstances.

* Frequency and Duration of Inspections. The
most frequent source of contention in records
inspections involves how much of its time and
resources an association must expend to permit
the inspection of records. In my experience,
most associations do not want their members
“rummaging through” the records, and there-
fore will typically have a board officer, man-
ager, or association staff person on hand while
the records are being inspected. This also
helps to guard against the malicious or unin-

tentional alteration of records, their becoming
lost or stolen, and the like. This is one area
where the law for HOA’s is a bit clearer than
its condominium cousin. Specifically, Section
720.303(5)(c) of the homeowners’ association
statute states that an association may not limit
a parcel owner’s right to inspect records to less
than one eight-hour business day per month.
For condominiums, the law simply states that
limitations on the frequency and time of in-
spection must be “reasonable”. There is one
decision rendered by Florida’s condominium
arbitration group which suggested that a rule
limiting a condominium owner to twelve
hours per month (three inspection periods of
four hours each per month) would be upheld.
In either case, the limit needs to be contained
in a written rule.

Associations have been described by the courts as
“democratic sub-societies”. Thus, like our other
elected levels of government, there is little tolerance
in the law for secrecy in association affairs, and the
law clearly favors the rights of the owner. Next week,
we will conclude this series by reviewing protocol
for an owner’s copying of records, and challenges
occasionally faced by associations when corporate
records are copied. W
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Q&A: Association Can Receive Lot Once Homeowner Dies

Question: We have been advised that one of the mem-
bers of our homeowners’ association plans to bequeath
his lot to the association when he dies. What are the
legal requirements of our association in accepting a do-
nation of this type? B.C. (via e-mail)

Answer: Every day, I am bombarded by e-mails and ar-
ticles, written by self-appointed experts, claiming that
there is nothing good about community associations.
Their basic tenet, everyone hates community associa-
tion life, but there is nowhere else to go. Your owner’s
gesture is a great response to these nay-sayers. What
more meaningful statement could a resident make
about all that is good with association living.

The Florida Homeowners’ Associations Act, Chapter
720, Florida Statutes, does not specifically address your
issue. However, almost every homeowners’ association
is incorporated under the Florida Not For Profit Cor-
poration Act, Chapter 617, Florida Statutes. Section
617.0302(9) specifically authorizes a not for profit cor-
poration to “purchase, take, receive, lease, take by gift,
devise or bequest, or otherwise acquire, own, hold, im-
prove, use or otherwise deal in and with real or personal
property, or any interest therein, wherever situated.”
This authority exists for the association unless the ar-
ticles of incorporation or bylaws of the association pro-
vide otherwise. So it would appear, absent a limitation
in the governing documents, that the association can
receive the bequest.

The more interesting question concerns the permitted
range of uses of the property once received by the as-
sociation. The governing documents of the association,
which include the declaration of covenants and restric-
tions, the articles of incorporation, the by-laws, and the
rules and regulations, must be consulted to determine
if there are restrictions on the association’s authority to
choose what is done with the property. For example,
most declarations of covenants and restrictions require
approval of the members of the association, in the form
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ofanamendmentbeforelotscanbeusedforanypur-
poseotherthanasinglefamilyresidence Therefore,
iftheassociationproposestoretainownershipofa
gifted lot in der to put it tersouse for the benefit
oftheassociation theapprovalbythemembersmay
berequired.

Intheabsenceofsomerestrictionontheboardofdi-
rectorsauthorityinthegoverningdocuments,orthe
bequestitselftheboardwouldbefreetosellthegifted
propertyandapplytheproceedsforthecommunity’s
benefit. The associatis accountant should also be
consultedfortaxplanning.

Question:Ourcondominiumassociationrequiresthat
only specificytpes of winder huricane potection be
used by the condominiumowners. These costfrom
$6,000.00t0$10,000.00andarecurrentlyunavailable
torl Ota20weeksAnownethasrequestedpermission
toputplywoodupthedayahurricanewarningisis-
suedandtaketheplywooddownwithinadayafterthe
warningorstormisover.I'heassociationrefusedthis
owner’srequestCananassociationrefusetoallowan
ownertoprotecthispropertyinthismanner?

J.C(viae-mail)

Answer:Beforeoneofthe2004hurricaneshit,acon-
dominiumassociationinPalmBeachCountywas
draggedthroughthemudbythepressbecauseitre-
tusedtoallowownerstoputupplywoodwhenthe
stormwasthreatening Hindsightbeing20-20 itmay
havemadesensetoallowownerstoriskphysicalin-
jurytothemselvesanddamagecommonelementprop-
ertywhenthecondominiumwasinthebulls-eyeofa
Category4hurricane.

Theproblem,ofcourse,isthatFlorida’scoastal
condominiumsaresubjecttofairlyfrequenthur-
ricaneandtropicalstormadvisories,andchaos
wouldreignifeveryownercoulddecidewhen,and

in what manner, it is time to protect the building.
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That is why the Condominium Act requires an as-
sociation’s board to adopt hurricane shutter specifi-
cations for each building within each condominium
operated by the association, which specifications are
to include color, style, and other factors deemed rel-
evant by the Board, and which specifications must
comply with the applicable building code.

It appears that your association has adopted such
hurricane shutter specifications. If the association’s
documents require an owner to obtain approval to
install hurricane shutters, the board cannot refuse to
approve the installation or replacement of hurricane
shutters that conform to the specifications adopted
by the board. On the other hand, an owner can-
not install hurricane shutters that do not conform to
those specifications.

Question: We need to hire a condominium association
manager. This is a first for our current board. Our
condominium association was self managed from 1970
until about 1990. It hired a management company and
has retained the same company for over 15 years. We
have agreed to disagree with our current provider over a
number of issues and are now in search of new manage-
ment. Are there public resources that we could access
that would give us an “outline” of the types of questions

to ask prospective managers and information to obtain
from these companies? M.I. (via e-mail)

Answer: Community association management is an
occupation regulated by the Department of Business
and Professional Regulations. As a regulated indus-
try, the DBPR maintains information as to the role
of a community association managers. This informa-
tion may be obtained by visiting the DBPR website at
http://www.state.fl.us/dbpr/

Choosing a CAM is an important, and occasionally
difficult decision for associations. The association will
want to check the credentials of any CAM to ensure the
CAM is properly licensed. The association can confirm
that the CAM is licensed on the DBPR website. Addi-
tionally, the association can review whether complaints
have been filed against a particular community associa-
tion manager, as complaints regarding Community As-
sociation Managers are also public record.

Alexandria-based Community Associations’ Institute, a
national organization involved with association opera-
tions, publishes several resources may be of help. Go
to CAT’s online bookstore at www.caisecure.net. Two

possible resources include “Choosing a Management

Company” and “On-Site Manager”. Good luck. W
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During the past two decades, community associa-
tions have proliferated in Florida. In addition to
the condo boom, virtually every new housing de-
velopment includes mandatory membership in a
homeowners’ association.

As with any form of government, the balance of pow-
ers, rights, and responsibilities is a subject of constant
debate. Numerous advisory groups and task forces
have been empanelled to study the laws and make
recommendations for improvement.

Undoubtedly, one of the most frequently debated is-
sues, and one of the greatest sources of contention in
associations, involves access to the books and records
of a community association. Today’s column is the
third part of our review of this issue. (See, Records
Access Set by Statute, June 16, 2005, Records Laws
Have Some Similarity, June 23, 2005, Homeowner
groups face troubling requests, June 30, 2005). To-
day’s focus, copying of records by owners.

The condominium law provides that the right
to inspect records “includes the right to make
or obtain copies, at the reasonable expense, if
As noted in
previous columns, the board may adopt reason-

any, of the association member.”

able rules about how copies of association re-
cords are obtained. The state condominium
agency used to have a rule which provided limi-
tations on board-made rules, including a pro-

vision that a condominium association could
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Owners Have a Right to Copies

Fort Myers The News-Press, July 7, 2005

not charge more than 25 cents per page for
photocopies, and only “actual costs” for copies of
the condominium documents. This rule was re-
pealed several years ago, as part of the agency’s
stream-lining of its regulations.

For homeowners’ associations, the law is a bit differ-
ent, and more detailed. The HOA law provides that
if the association has a photocopy machine available
where the records are maintained, it must provide
parcel owners with copies on request during the in-
spection if the entire request is limited to no more
than twenty-five pages. The law for homeowners’
assoclations goes on to provide that an association
may charge up to 50 cents per page for copies made
on the association’s photocopier, and if the associa-
tion does not have a photocopy machine available
where the records are kept, or in cases where copies
exceed twenty-five pages in length and are sent out
for copying, the actual costs charged by an outside
vendor for copying.

It is important to note that both laws contemplate
that copies can be requested by the owner in con-
nection with his or her inspection of the records.
Stated otherwise, the law does not give owners in
either condominium or homeowners’ associations
the right to call the association and have records
copied and mailed to them, nor made available for
their pick-up. Rather, the intent of the law is that
if an owner inspects a record and wants to retain
a copy, they have the right to do so.
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An issue constantly confronted by associations in-
volves an owner’s right to inspect or copy audio tapes
of board meetings. Many associations keep audio
tapes of board meetings for assistance in the prepara-
tion of minutes. The administrative regulation for
condominiums is very clear on this point. The condo
rule provides that if recordings are made of board
meetings, the tapes must be maintained as official re-
cords at least until the minutes of the meeting which
was the subject of the recording are approved. Af-
ter recording, the tapes may be discarded, but if the
association keeps the tapes, they remain an official
record. The intent of the rule is not that recordings
have to be made, but if they are made, that they be
maintained as official records.

The HOA law arguably does not include audio tapes
within the definition of official records, since that law
only refers to “written records” as part of the “official
records.” Nonetheless, it is certainly a safe harbor
for a homeowner’s association to follow the condo-
minium procedure. I also recommend that if tape
recordings of board meetings are kept, that they be
discarded or destroyed after the minutes for the sub-
ject board meeting have been approved.

Another challenge involves computer records. Again,
since the HOA law only applies to “written records”,
it could be argued that there is no right of a parcel
owner in a homeowner’s association to inspect com-
puter records. For condominiums, the catch-all pro-
vision in Chapter 718 states that “all other records” of
the association are included within the definition of
“official records.” In a 2004 arbitration case, the state
agency responsible for enforcing the condominium
laws ruled that an association could not avoid compli-
ance with statutory access requirements by maintain-
ing records in a cryptic format. The arbitrator ruled
that requiring an owner to hack into the association’s
computer or otherwise figure out how to operate the
programs does not make the records available within
the meaning of the law. In other words, the asso-
ciation would have to make records that are available
in computer format available in a printed format, as-
suming that the records can be printed.

Associations have been described by the courts as
Thus, like our other
elected levels of government, there is little tolerance

“democratic sub-societies.”

in the law for secrecy in association affairs, and the
law clearly favors the rights of the owner. B
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Q&A: Column on Smoking Lights up Number of Responses

Question: I read your June 9 article regarding no
smoking rules in the condominium setting. Can the
developer of a new condominium provide for a one
hundred percent non-smoking building, and will that
pass muster with the courts? Can violations be pun-

ished by fines? V.W. (via e-mail)

Answer: The column on smoking generated an unusual
number of additional questions and responses, some of

which I will share today.

In my opinion, a provision contained in an original dec-
laration of condominium providing for a smoke-free
building would be upheld by the courts. Restrictions
contained in the original condominium documents are
afforded a presumption of validity, and do not even have
to be reasonable. A court would only strike down a re-
striction found in original documents if it was arbitrary,
capricious, or violated some law or fundamental right,
which I do not believe is the case here.

Of course, the board of directors and the association’s
management will need to enforce the rule which might
prove as difficult as high school teachers trying to stop
kids from smoking on the school campus.

Violations of restrictions found in condominium docu-
ments can be enforced in a number of ways. A fine is
permissible if authorized by the documents. However,
fines are limited to one hundred dollars per violation,
and up to a maximum of one thousand dollars for an
“ongoing” violation. Arguably, each incident of smok-
ing would be a separate violation, and subject to a sepa-
rate one hundred dollar fine. Fines can only be levied
after notice and opportunity for a hearing.

It is certainly an interesting idea for a developer to
create and market a “smoke-free building.” As a prac-
tical matter, this concept might attract non-smok-
ers, and dissuade smokers from purchasing in the
development. Good luck.

BECKER & POLIAKOFF, P.A.

Question:Ireadyourrecentarticleregardingsmok-
inganditisbecomingahottopicIwantedtogive
yourreaderssomeinformationregardingaveryhelpful
individuallhavedealtwithaslamcurrentlyhavingto
dealwitharudeandinconsiderateneighborwhofeels
itisperfectlyappropriatetoblowtheimastytobacco
smokedirectlyintomycondoSonjaBradwellworks
tortheFloridaDepartmentofHealthandisanadvo-
cateofcleanairShecanprovideyouwithagreatdeal
ofmedicalresearchshowinghowdetrimentalsecond-
handsmokecanbeThankyouverymuchandkeepin

mind‘cancercuressmoking.’L.K (viae-mail)
Answer:Sonoted.

Question:Greatarticleaboutsmokingyoumightadd
“thattherearenorightswithoutresponsibility. W.C.
(viae-mail)

Answer:Soadded.

Questioniserveontheboardofacondominiumin
Napleswhichhasreceivedtwocomplaintsaboutsmoke
fromoneunitwaftingintoaco-joinedunit Doyou
haveanycaseauthoritiesonthenuisanceregulations?

M.K (viae-mail)

Answer:Asnotedinthecolumn Jamnotawareofany
casednFloridawhichhavetackledthistoughquestion.
TheBostonHousingCourtcaselreportedonwassaid
to beme of the first of its kind in the ltiyiae
interestedinmorein-depthresearch thereareseveral
scholarlyarticlesincludingGetYourAshesOutofMy
LivingRoom!;ControllingTobaccoSmokeinMulti-
UnitResidentialHousingwrittenbyDavidV.Ezra,
publishedinVolume54oftheRutgersLawReview
(2001)andanarticlewrittenbyMarkHansonentitled
“SmokeGetsInYourHigh-Rise;TobaccoSensitive
TenantsIncreasinglySueOverNeighbor’sNicotine
Habits,whichwaspublishedin1998inVolume84of

the American Bar Association’s Law Journal.
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Question: I read your June 9 article regarding cigarette
smoking, which has become a source of contention in
our condominium. I thought this was covered by the
new Clean Indoor Air Act, but your article seems to say
something else. Could you clarify this issue? B.H. (via

e-mail)

Answer: The Florida Indoor Clean Air Act, contained
at Chapter 386 of the Florida Statutes, provides a uni-
form state-wide code to keep “work places” free from
smoke. The former version of the law specifically dealt

with condominium common areas, the new law con-
tains a blanket wide prohibition on smoking in an “en-
closed indoor work place.” In many cases, this will ap-
ply to the common areas of a condominium.

The focus of my previous column, and most of the
challenges in condominiums, involve smoking on pri-
vate property, either within the “unit” (apartment) or a
designated “limited common element”, such as a lanai
or patio. The Clean Indoor Air Act does not apply to

regulations within one’s home. H
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jadams@beckerlawyers.com
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One thing we all have in common is that we all
once were children. As we well know, kids can be
nice, and they can be naughty. Especially when
they come from someone else’s child, what one per-
son sees as a child’s “squeals of delight” can sound
like fingernails dragged across a blackboard to the
ears of another.

It is not surprising that the behavior of children can
become a focal point of controversy in the community
association setting. This is especially true in Florida,
with its well known large population of retirees and
empty-nesters. As one lady told me awhile ago: “I
love my grandchildren dearly, two weeks at a time.”

It is not uncommon to find association rules which
attempt to regulate the conduct of children. As a re-
cent decision from a federal court in California shows,
such rules can become the ticket to an expensive dis-
crimination lawsuit.

The Keys is a 792 unit condominium complex in
Walnut Creek, California. The community’s facili-
ties consist of three swimming pools, a clubhouse/fit-
ness complex, and other recreational amenities (such
as tennis and basketball courts). The association’s
board of directors adopted various rules that included
the following:

* The main pool could only be used by adults dur-
ing the summer months (with limited excep-
tions), and was used mainly for lap swimming,.

WWww.beckerlawyers.com
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Children Often Cause Controversy

* Children under age 15 could not enter the
clubhouse (including the billiard room) unless
accompanied by an adult.

* Children under age 16 could not enter the
gym without a parent, and could not use exer-
cise equipment at any time.

Several families sued the association, claiming
that the rules violated federal laws which prohib-
it discrimination against families with children.
The judge was asked to issue an injunction to stop
the association from enforcing the rules while the
suit was pending.

The judge ruled that the association’s stated reason
for the adults-only pool, peace and tranquility, did
not pass muster under the federal anti-discrimina-
tion laws. The judge wrote that a blanket prohibi-
tion against use of the main pool by children would
be no different than a similar rule aimed at “women,
persons born in Iraq or China, or members of the

Episcopal Church.”

The court decided that it would not grant an injunc-
tion against enforcement of the other rules until the
association was given the opportunity to justify the
reasonableness of those rules at trial. Although pre-
trial orders from a single federal trial judge are hardly
the “law of the land”, this case reminds us that rules
involving children must be carefully scrutinized to
avoid the specter of discrimination litigation.
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The Fair Housing Amendments Act of 1988 prohibits communities, the law applies to all condominium as-
discrimination against families with children. With sociations and homeowners associations in Florida,
the exception of properly structured “55 and over” and also applies to all common area regulations. W
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Q&A: State Sunshine Law Doesn’t Apply to Associations 3

Question: One of your recent articles implies that
Florida’s Sunshine Law is applied less rigorously to as-
sociation boards than governmental bodies. The Florida
Attorney General’s website says that the Sunshine Law
applies “to any gathering of two or more members of the
same board to discuss some matter which will foresee-
ably come before the board for action.” Does this apply
to condominium boards? M.H. (via e-mail)

Answer: No. Florida’s Government-in-the-Sunshine
Law, Chapter 286 of the Florida Statutes does not ap-
ply to community associations. Although the law regu-
lating associations do contain advertisement require-
ments (hence the colloquial “sunshine” reference), these
laws do not carry the same weight as the governmental
counterpart.

One main distinction is that it is a criminal infraction to
violate governmental sunshine laws, while violation of as-
sociation sunshine laws could, at worst, draw a civil pen-
alty. As applied to your question, the government sun-
shine laws apply to any communication between two or
more members of a public board, whereas the association
law only applies to gatherings of a quorum. Therefore,
while two members of a city council could not privately
discuss council business, two association board members
are free to do so, unless the board only consists of three
persons, in which case the conversation would constitute
the gathering of a quorum of the board.

Question: Our association levied an assessment to pay
for damage caused by Hurricane Ivan. It now appears
that there will be excess funds left over. My question
is what can (or must) be done with the excess proceeds,
and what happens to refunds when the person who paid
the assessment has sold? C.I. (via e-mail)

Answer: Section 718.116(10) of the Florida Condo-
minium Act states that special assessment proceeds can
only be used for the purpose for which the assessment is
levied. After that work is complete, the board of direc-

BECKER & POLIAKOFF, P.A.

torshastwochoicesastowhattodowiththemoney.
Firsttheboardcancrediteachunitowner’saccountas
anoffsetagainstfutureassessments Alternativelythe
boardcanrefundtheexcessproceeds.

Intheeventofarefund,themoneyisknownas“‘com-
monsurplus”andpasseswiththetitletotheunit.
Therefore thecurrenttitleholderwouldgetthere-
fundeveniftheirpredecessorpaidtheassessmentOf
course thepartiestotheunit’ssalearefreetomake
arrangementsintheircontractforaddressingmatters
ofthisnature.

Question:Wearetryingtorecall(removefromof-
fice) the members of our associmiboad. I hav
twoquestions.Firstdoesthepetitiontocallaspecial
meetingforrecallrequirethedateofthemeetingto
bestated’Secondlydoesthe“majorityofthevoting
interests’meanamajorityofallunits,oramajorityof
thosewhovote?D.G (viae-mail)

Answeridnrecentyears therehasbeenaconstantfocus
ondissatisfactionimassociationsInmyexperiencemost
associationsareeitherwellrun prrunbytheonlypeople
whowillvolunteertodothejobHoweverthereareas-
sociationswhicharepoorlyrunwherepoliticsovertakes
businessandwherechangeneedstobemade.

Thatiswhythosewholeadchangesinthelawhavead-
vocatedtomakerecallprocedurestorbothcondomin-
iumandhomeownersassociationseasytounderstand,
anduser-friendlyT'heDivisionofFloridalLandSales,
CondominiumsandMobileHomeshasmadestrides
inthisregardbypublishingaweb-basedresourcecalled
“RecallProceduresfromAtoZ:Beginner’sGuideto
RecallProcedures”whichcanbefoundathttp://www.
state.fl.us/dbpr/lsc/arbitration/whats_new/recall_pro-
cedure_from_a_to_z.htm.

AccordingtoSection718.112(2)(jottheFloridaCon-

dominium Act, recall of the board can be accomplished
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by a majority of all voting interests (not just those who
vote), with or without cause. In most condominiums,
each unit is assigned one voting interest.

There are two ways to get a recall going. The first
method is called “written agreement”, where no meet-
ing of the members is ever held. Rather, petitions are
circulated and, if signed by a majority, served on the

board.

The second method of recall (in my opinion much less
preferable) is for ten percent of the unit owners to peti-
tion to call a special members’ meeting to vote on the

recall. In that case, Chapter 61B of the Florida Admin-

istrative Code contains the details for how the meeting
is to be called.

In response to your specific inquiry, a petition serving
as a meeting call by ten percent of the members would
need to specify the date, time and place of the meeting.
There are also other formalities that have to be followed
if you are seeking to recall a majority of the board, be-
cause you need to make provision for electing their re-
placement. That is why I feel that written agreement
is a more straightforward and understandable way to
pursue recall.
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On June 25, 2005, Florida’s newly created Advisory
Council on Condominiums held its fourth meeting.
One of the primary functions of the Advisory Council
is to take public input regarding issues and challenges
faced by condominium communities, and make rec-
ommendations regarding changes to the laws which

will address problems identified by the Council.

The June 25 meeting was held in Miami, which obvi-
ously contains a significant population of condomin-
ium residents. Approximately one hundred condo
dwellers showed up for the meeting, with about one-
quarter of those providing public input.

It is difficult to pigeon-hole the concerns expressed
by those who address the Council, each had their
own story. One man’s discontent with his board of
directors involved his rental car being towed from the
community parking lot, while his car was being fixed
at the repair shop. A couple of speakers were em-
broiled in disputes with their associations regarding
pet rules.

One common theme was the tremendous hardship
created, particularly in older buildings, where proper
maintenance is not performed. Unlike Southwest
Florida, where most condo construction is less than
25 years old (and most is much newer than that), sev-
eral of those who addressed the Council in Miami
were dealing with problems in buildings which had
been in service for more than 40 years, and in one
case, a 70 year old building.
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Condo Panel Hears Full Range of Concerns

Fort Myers The News-Press, July 21, 2005

There were several speakers who supported their
boards, and the status quo in general. Both groups
(pro-board speakers, and those who felt that current
law places too much power in boards) appeared to
agree that educational opportunities need to be en-
hanced.

Several speakers felt that the Division of Florida
Land Sales, Condominiums, and Mobile Homes, the
state agency responsible for implementation of the
condominium laws should be more aggressive in pun-
ishing boards who have violated the laws. The levy
of personal fines against board members, as a mat-
ter of standard practice, was suggested by at least one
speaker, while another suggested that errant board
members “should be taken away in handcuffs.”

In other business, the Council engaged in a lengthy
dialogue with Virgil Rizzo, Florida’s Condominium
Ombudsman. Mr. Rizzo apprised the Council of the
activities undertaken by his office since its inception
six months ago.

The Council voted to focus further study to ways by
which the Ombudsman’s office could be better inte-
grated into the current regulatory scheme. The om-
budsman program, the first of its type in the country
for condominiums (Nevada has an ombudsman for
homeowners’ associations) is intended to provide a
resource where both boards and unit owners can try
to head off problems before they turn into costly legal
disputes.
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The next meeting of the Advisory Council is set for tion, can be obtained from the Council’s website at
the first week of August in Orlando. The Council www.state.fl.us/dbpr/lsc/condominiums/advisory_council.
has set its sights on preparing a report of findings Input by e-mail to the council is also encour-
and recommendations by the end of 2005. The min- aged. Comments can be sent to Condominium.
utes of past Council meetings, and other informa- AdvisoryCouncil@dbpr.state.fl.us.
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Q&A: ’55 and Over’ Status Must be Verified by Census

Question: I recently discovered that our mobile home
association is not registered with the County. The pres-
ident of our homeowners’ association says that we are
registered with the state, and that the state registration
is good enough. Can you shed some light on this? S.L.

(via e-mail)

Answer: Your president is correct. So called “55 and
over” communities must register with the Florida Com-
mission on Human Relations, and must renew their
FCHR registration every two years. A Lee County as-
sociation may verify its registration on-line by going to

http://fchr.state.fl.us.

However, registration with the FCHR is not all that is
required to maintain your status as a “55 and over com-
munity.” First, your deed restrictions need to be worded
in a manner that requires at least one person age 55 or
over to be the occupant of a home, in at least 80 per-
cent of the homes. This usually requires an amendment
to the deed restrictions which must be filed with the
County Clerk, although not with the state.

The association must also verify by census that at
least 80 percent of the homes are occupied by at least
one person age 55 or older, and update that census
at least every two years. There are other steps the
association should take to retain “housing for older
persons” status. For example, the association’s letter-
head, the community’s entry signs, and other written
materials should designate the park as a 55 and over
community.

Question: Our condominium association board does
not like the appearance created in the community when
people who leave Florida for the summer put their hur-
ricane shutters down. We are thinking of adopting a
rule which would state that owners must leave their
shutters in the “up” position unless a certain level of
storm advisory has been issued, such as a tropical storm
watch. Is this legal? ].C. (via e-mail)

BECKER & POLIAKOFF, P.A.

Answer:Toughquestion,Icanseebothpointsofview.
Thecondominiumstatutedoesnotaddressyourques-
tion,norhasanycourtissuedarulingonthispointof
law.

Thecondominiumlawdoesstatethattheboardofdi-
rectorscanadopt reasonable’rulesregardinghurricane
shutters. Onecouldarguethatitisreasonableforthe
associationtolimithurricaneshutterstotheirintended
use,thatbeingprotectionofthepropertywhenahur-
ricaneissimminentOntheotherhand therealityof
the matter is that a sigaificpecentage of our ndo
dwellersresideelsewhereduringthesummermonths
whichcoincideswithhurricaneseason Inthepande-
moniumthatusuallyprecedesamajorstorm;whois
goingtomakesuretheshuttershavebeensetinplace?

I am not the firaltar ofensonableness. Hwever,
havinglivedthroughthedevastationwreakedonlocal
condominiumcommunitiesbyHurricaneCharley,l
wouldpersonallyerronthesideofmaximizingprotec-

tionoftheproperty.

Question:lfacondominiumassociationneedsoperat-
ingfundsimmediately,cantheboardofdirectorsbor-
rowfromthereserveaccountforashorttimeuntila
specialassessmentcanbeleviedoruntilanincreased
budgetwithincreasedassessmentsisapproved?E.B.
(viae-mail)

Answer:Section718.112(2)(f)2oftheFloridaCon-
dominiumActrequiresthatthefundingofreserveac-
countsbepartoftheannualbudgetofacondominium
associationunlessthemembersoftheassociationhave
previouslyotedtowaivethisrequirementThereserve
accountsareearmarkedforexpensesthatarecertainto
beincurredinthefuture suchasroofreplacementand
paintingIntheabsenceofreserveaccountsunitown-
ers my face a financialgis in the futawhen it be
comesnecessarytocollectalargespecialassessmentfor
the replacement or repair of condominium property.
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Because the reserve accounts serve this important pur-
pose, Section 718.112(2)(f)3 prohibits removing funds
from a reserve account for any reason other than for
the specific, designated purpose. However, this same
statute does allow the board to borrow from the reserve
accounts and use reserve funds for other purposes if ap-
proved in advance by a majority of the unit owners.

Therefore, the board cannot “borrow” from stat-
utory reserve funds unless there is a vote of the
owners. The only exceptions would be if a re-
serve fund is not restricted (such as a general con-
tingency fund), or if the association uses pooled
reserves, and the money is used for an item
in the pool. H
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Since my recent column regarding sex offenders
living in community associations (see Coping With
Sex Offender In Your Area, May 19, 2005), grisly
headlines continue to remind us that our society
has more than its fair share of sociopaths. Unfor-
tunately, those monsters are no less likely to live
in association-operated housing simply because of
their perversion, and in fact may seek the opportu-
nities presented by the familiarity associated with
community living.

Coincidentally, since my recent column, a Florida ap-
peals court has issued a significant ruling that may greatly
expand an association’s duties in this thorny area.

In March of 2004, a nine year old girl was lured
with the promise of toys into the meter room of a
Fort Lauderdale apartment complex, and sexually
assaulted. Allegedly because the policed advised
the management to “avoid hysteria”, and because
the identity of the perpetrator was unknown, the
management took no steps to inform the other ten-
ants of the incident. The internal incident report
prepared by management indicated that the victim
had seen the attacker before, suggesting that a ten-
ant could be the perpetrator.

Thereafter, a second child was attacked. In this case,
a child and her two siblings cut through an opening in
the community’s fence, while on their way to school.
The assailant, the same person who committed the
prior offense, and who was indeed a tenant in the
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Warning About Offender Warranted

Fort Myers The News-Press, July 28, 2005

complex followed the children, and sexually assaulted
one of them at an abandoned building located off the
premises.

Although one might ask why this tragedy is of in-
terest to community associations, Florida’s courts
have consistently applied legal standards applicable
to the landlord-tenant relationship in determining
the scope of an association’s duties regarding secu-
rity matters. In this case, because the incident oc-
curred off-premises, the issue was resolved in favor
of the apartment owner and management in a le-
gal proceeding known as summary judgment. The
judge basically decided that management was not
negligent, because it had not violated any duties
owned to the tenants.

On appeal, a tree judge panel from Florida’s Fourth
District Court of Appeal reinstated the suit, holding
that the landlord owed a duty to warn the tenants
about the incident. The appeals court ruled that a

jury should be allowed to decide whether or not the
landlord fulfilled that duty.

Noting that the law does not generally require
one person to protect another from criminal acts
committed by a third party, an exception exists
where a “special relationship” exists between the
parties. The court found such a special relation-
ship to exist and said: “The rule in Florida is
well established that a landlord has a duty to pro-
tect a tenant from reasonably foreseeable criminal
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conduct.” Citing a 1999 condominium decision
the court went on to note that the landlord must
have prior knowledge of similar criminal conduct
occurring on the premises.

Even though the attack occurred on property which
the landlord had no ability to control, the prior in-
cident, and the fact that the assailant followed the
children from the complex were apparently enough

for the appeals court to decide that a jury should
hear the case.

The case does not specifically address what should

be done when a registered sex offender resides in a

community but has committed no crime there. As

discussed in my previous column, there is no “right
»

answer”, but most experts appear to agree that some

type of warning is in order. B
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Plumber’s Dispute With Association, Not Unit Owner

Question: Six months ago, my condo apartment’s kitch-
en sink and dishwasher backed up, creating water dam-
age. This is the fifth time this has happened. I was on
vacation when the latest incident occurred. The manager
called the association’s plumber. They now want me to
pay his bill, and the plumber is threatening to ruin my
credit rating if I do not pay. I thought the condominium
association is responsible. J.T. (via e-mail)

Answer: First, you did not hire the plumber, the as-
sociation did. Therefore, the plumber has no right to
threaten your credit standing, and could be subject to
penalties if he wrongfully slanders your credit. You
should tell the plumber that he should take up his griev-

ance with the association.

Whether you are liable to the association to reimburse
the plumber’s charges will depend on why the back-ups
have occurred, and whether the area where the problem
exists is part of the common elements, and therefore the
responsibility of the association.

In most cases like yours, the plumbing problem exists
outside of the boundaries of the “unit” (apartment) and
is therefore the responsibility of the association.

You could be responsible if the pipe is described as a “lim-
ited common element” in the governing documents, and
if the documents also make you responsible for the pipe.
You could also be liable if negligence in the disposal of

your out-bound plumbing is causing the problem.

Question: Can you please advise me what Florida Stat-
ute allows the board of directors of a condominium as-
sociation to make alterations to the common areas to en-
hance the safety of the community. M.L. (via e-mail)

Answer: There is no statute on point. You are refer-
ring to what is often called the “necessary maintenance”
exception to the “material alteration” rule. This excep-
tion has been created by the courts, and is applied to

BECKER & POLIAKOFF, P.A.

eliminatetherequirementformembershipapprovalof
commonareaalterationswhentheyarenecessaryfor
thepreservationoftheproperty.

Thecourtdecisionswhichhaveaddressedthistopic
havelimitedtheexceptiontomaintenanceissues,not

safetyorsecurity.

Florida'scondominiumlawalsoprovidesforarbitration
ofcondominiumdisputeswheretheseissuesareadjudi-
cated Althoughtheydonotcarrytheforceoflaw,ar-
bitrationdecisionsaregivensomeweightasprecedent
whenaddressingcondominiumlegalissues.

Tamawareofonearbitrationcasewherethearbitrator
foundthatthenecessarymaintenanceexceptiontothe
materialalterationrulecouldbeappliedtopermitthe
installationofsecuritycamerasmcondominiumpark-
inglotHoweverthearbitratorheldthattheexception
couldonlybeapplied,andtherequirementforaunit
ownervoteavoided,iftherewasahistoryofcriminal
activityatthecondominiumwhichwouldjustifythe
boardtakingactionwithoutamembershipvote.
Question:lamnewtocondolivingandhaveaprob-
lemwithgivingtheassociationakeytomyhome.I
understandthattheymanneedaccessandlamwilling
tolettheminwhenneedbe Whatisthelawonthis?
R.S(viae-mail)

Answer:TheFloridaCondominiumActprovides
theassociationwitharightofaccesstoeachunit

forthepurposesofmaintainingthoseportionsofthe
condominiumpropertywhichtheassociationisre-

quiredtomaintain.

Accessmustbereasonablewhichmeansthattheasso-
ciationshouldonlyenteraunitduringreasonablehours,
exceptinthecaseofanemergencylnmyopinion,
reasonablenessalsomeansthattheassociationshould
minimizetheintrusivenessofitsentryincludingthe
giving of prior notice.
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The statute does not deal with the key issue. However, The same arbitrators have also ruled that once an as-
several arbitration cases have found that an association sociation requires a key to be posted, the burden shifts
may enforce a key requirement, if the requirement is to the association to ensure adequate security against
duly enacted in the written condominium documents. unauthorized use of the key. Bl
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Summer time in Southwest Florida means blister-
ing heat and humidity, vacations, and the ability
to eat in your favorite restaurant without an hour’s
wait in line. For community association attorneys,
the summer months are also the time of year where
time is set aside to assist clients in updating the
legal documents for their community.

As any association which has been involved in liti-
gation knows, a poorly written set of documents
can mean losing a case that should have been won.
After all, the courts are historically hesitant to en-
force restrictions against the free use of property,
and typically err on the side of the homeowner
when there is ambiguity or vagueness contained in
association regulations.

In the next several editions of this column, I will
take a look at the issues commonly confronted by
associations when bringing their documents into
the 21st century.

As avid readers of this column well know, there
are some areas where the laws for condomini-
um associations and homeowners’ associations
are very similar, and some areas where they
are quite different. In the document update
area, there are some major differences in issues
commonly addressed by condominium associa-
tions, and those tackled by their HOA coun-
terpart. I will try to highlight the differences,

where possible.
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Courts Err on Side of Homeowner

Fort Myers The News-Press, August 4, 2005

I have assisted many community associations in
updating their documents, and find some common
mistakes, and also some practices which increase the
chance of success. In the coming weeks, I will share
those too.

First, some definitions are in order. In condomini-
ums, the constituent documents are typically referred
to as “the condominium documents.” In homeown-
ers’ associations, the relevant documents are usually
called “the governing documents.”

The condominium documents consist of a declaration
of condominium, articles of incorporation, bylaws,
and rules and regulations. For HOA’, the govern-
ing documents consist of a declaration (usually called
declaration of covenants, deed of restrictions, or some
similar name), articles of incorporation, bylaws, and
rules and regulations.

The declaration is in the nature of a deed restriction,
or covenant running with the land, and is usually con-
sidered the most important document on the totem
pole. The declaration will deal with fundamental is-
sues like who owns what (boundaries between units
and common elements or boundaries between parcels
and common areas), who insures what, provisions re-
garding repair after casualty (such as a fire or hurri-
cane), general maintenance and repair responsibilities,
rental restrictions, transfer restrictions, easements,
and the more fundamental use restrictions, such as
requirements for single family use and prohibitions
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against nuisances. The declaration also creates the
two fundamental aspects of community association
governance: the requirement to pay assessments se-
cured by a lien for nonpayment; and, provision for
mandatory membership in a governing association
which passes with title to the property.

The articles of incorporation are sometimes called
the “charter” for the corporation, and is the docu-
ment which is filed with the Florida Division of
Corporations to create the association. The articles
of incorporation are typically a fairly brief form doc-
ument, often two or three pages, usually providing
for perpetual existence and basic corporate powers
and duties.

The next document in the continuum is the associ-
ation’s bylaws. I often refer to bylaws as the “corpo-
rate housekeeping rules”, because they are typically
aimed at providing details about how the association
is to be run from a procedural standpoint. Typical is-
sues addressed in association bylaws include the size
of the board (how many directors there are), terms
of office (for example, whether there are staggered
terms), notice requirements, and quorum standards.
Bylaws will also establish a list of required corporate
officers, how they are seated (most bylaws permit the
board to appoint the officers), and whether officers

must also serve as directors. A complete set of bylaws
will also address meeting procedural issues, such as
whether Robert’s Rules of Order are to be applied in
the conduct of association meetings. Budgeting, as-
sessments, and financial details are usually addressed
in the bylaws as well.

The rules and regulations are the “do’s and don’ts” for
a community. In most condominiums, rules are es-
tablished by the Board of Directors, although some
condos require unit owner approval for rule adoption,
and such a requirement is enforceable. Homeowners’
associations occasionally have rules and regulations as
well, although much less frequently than in the case
of condominiums.

Condominium rules are usually aimed at pets, vehicle
parking, changes to the property, and other behavioral-
oriented issues. Rules for a homeowner’s association
will often target the same areas, and may also flesh out
architectural control standards, supplemental to the
building controls contained in the declaration.

Next week, we will take a look at how association le-
gal documents are amended, including the required
votes and procedures. I will also share some tips on
increasing the chances of success in getting updated
documents approved the first time around. B
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Association Sunshine-Law Course Available Online

Question:Yourecentlywroteaseriesofcolumnsre-
garding the sunshine law for association boards. Is that
material available on-line? B.H. (via e-mail)

Answer:CommunityAssociationSunshineLaw

CourselOlisavailableon-lineattheweb-siteofthe

Law Firm of Becker & Poliakoff, PA. To down-load
the pamphlet, go to www.beckerlawyers.com. Click on
Then, click on “Community
The Sunshine Law Course is the
first document that appears under “Ar-ticles &

“Areas of Practice.”

»

Association Law.

Publications” and can be downloaded from the Firm’s
web-site.

Question: I am hoping that you can clarify a question I
have about waiving reserve funding. I know you need a
“majority vote” to reduce or waive reserves. Our as-
sociation has 32 units. We received 20 votes on the
waiver question. A majority of those who voted agreed
to the waiver, but it was not 17 votes. Does a “major-
ity” mean that what a majority of those 20 who voted
counts, or do we need 17 votes? The statute is confus-
ing to me. Also, I was wondering if there was a mini-
mum amount of reserves that must be kept by law. I
have been told that there is a2 $10,000.00 minimum, but
I have not been able to find anything in the law about
that. L.C. (via e-mail)

Answer: The Florida Condominium Act at Section
718.112(2)(f) requires every condominium associa-tion
to budget for reserves for deferred maintenance and
capital expenditures. The reserve budget must set aside
tunds for roof replacement, building repaint-ing, and
pavement resurfacing, regardless of the cost of those
items. Further, reserves must be set aside for any other
item where the deferred maintenance costs or capital
expenditure exceeds $10,000.00. Common areas in this
category would include swimming pools, tennis courts,
clubhouses, building plumbing, win-dows (if they are
the responsibility of the association) and the like.

BECKER & POLIAKOFF, P.A.

Reservesmustbefundedbaseduponaformulawhich
takesintoaccounttheremainingusefullifeandre-
placementcostofareserveitem Forexample,ifyour
condominiumbuilding’soofhasremaininglifeoften
yearsandyouwouldneed$100,000.00morethanis
currentlyonhandtoreplaceityouwouldneedtoset
aside$10,000.00peryearintheroofreserve Thisis
knownas‘fullyfunded’reserves.

Floridalawpermitsthewaiverorreductionoftully
tundedreserves byamajorityvote lagreewithyou
thatthestatuteisnotwellwordedandseverahttempts
bytheFloridaLegislaturetoclarifyitbyamendment
havebeenlessthanhelpful Theinterpretationmost
commonlyappliedisthatthe“majorityofthequorum”
standardappliesThereforeasappliedtoyoursitua-
tion,1 lofthe20whoactuallyvotedcouldmakethe
decision,youwouldnotneedamajorityofall32own-

erstoconsenttothewaiver.

Question:Ourcondominiumassociationisfacinga
difficult dilemmasand I am hoping yan help @r
association’s boad is cmprised of fiwdiectors. One
hasresignedandanothersoldhisunitandistherefore
no lmger qualified temain a the bodk (pursuant to
thelanguageinourgoverningdocuments) Theboard
waspreparedtoconsidertheappointmentoftwoown-
erstoreplacethesedirectors(fourhavevolunteeredto
beconsidered) Oneofthethreeremainingdirectors
hasdecidedshedoesnotwanttoparticipatebecause
“her andidates” wil not likgl be appointed tol fihe
vacancy.['hisdirectorhas“boycotted "thelasttwo
board meetings,thus pwventing a quamm and fiing
thoseseats Whatisyouropiniononthisissue?

Answer:Section718.112(2)(d)8oftheFloridaCon-
dominiumActstatesthatunlessotherwiseprovidedin
thebylaws,anyvacancyoccurringontheboardbefore

the expiation of a tarmy be fdd by théffirmative
voteofthemajorityoftheremainingdirectors” evenif

the remaining directors constitute less than a quorum.
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As there are three remaining directors, two of them can
vote to fill the vacancies, and in my opinion could es-
tablish a quorum of two at a meeting limited to that
purpose. Therefore, unless your bylaws say something
different, I think your two directors can move ahead.
The board members would be wise to get a confirming
opinion from the association’s attorney.

Question: Our condominium association is part of a
master planned community. We belong to an “umbrella
organization’ where issues for the entire community are
discussed. My question is whether the umbrella organi-
zation must follow the sunshine laws. S.G. (via e-mail)

Answer: It depends. If the umbrella organization
is a voluntary group, then the requirements for
posting notice of meetings, owner participation
rights, minute-keeping, and the like do not apply.
This answer presumes that a quorum of your board
would not participate in meetings of the umbrella
organization.

Conversely, if membership in the entity is mandatory
for your unit owners or your association, then the um-
brella organization would either be a condominium or-
ganization or a homeowner’s association. In this case,

the “sunshine” laws would apply.
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Today’s column is the second part of our look at up-
dating the legal documents for your community as-
sociation. In the first part, we looked at some ba-
sic definitions and the functions of the constituent

documents (see Courts Err On Side Of Homeowner,
August 4, 2005).

Today, we will look at some practical and legal aspects
of amending the documents for both condominiums
and homeowners’ associations.

The community’s constituent legal documents have
been called a contract by Florida’s courts. The con-
tract exists between the developer and unit purchas-
ers; between the association and individual unit own-
ers; and between the unit owners themselves. Like
most contracts, the terms can be changed with the
consent of the affected parties. However, unlike most
contracts, not every party to the contract needs to
agree before it can be changed. Stated otherwise, if a
hundred different unit owners in a condominium are
subject to the terms of the same condominium docu-
ments as a contract, some lesser number can change
the contract for all one hundred.

Even though times change, human nature for some is
to resist change. Some feel “if it ain’t broke, don’t fix
it”, and some say they would rather deal with the devil
they know than one they do not. For these reasons
and others (voter apathy being a major contributor as
well), many associations find it exceedingly difficult
to get voter support for document changes. Because
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Amend Documents with Care (part 2)

Fort Myers The News-Press, August 11, 2005

of this, it is my opinion that associations are well ad-
vised, before a formal vote is ever taken, to have the
rank-and-file members of the association feel like
they are part of the amendment process.

There are several ways an association can accomplish
this, not all of which are necessary in every case, nor
will necessarily work in each community:

* Establish A Committee: While finding people
willing to roll up their sleeves and spend hours
pouring over tedious legal documents is certainly
a challenge, having an independent commit-
tee provides some degree of insulation against
criticisms that the board is trying to grab too
much power, or otherwise upset the apple cart.
For example, one of my association clients has a
committee of non-board members who are past
presidents of the association. They obviously
command great respect and legitimacy.

* Give Owners The Opportunity To Comment
Before The Vote Is Taken: There are different
ways to accomplish this objective. Some asso-
ciations hold a series of workshop meetings that
are open to members where the documents are
worked on. Others hold “town hall” meetings
to discuss the final product, before it is submit-
ted to a formal vote. Other associations provide
owners with the opportunity to make written
comments about proposed changes, or changes
that owners perceive need to be made.
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* Proceed Deliberately: A common mistake made
by many associations is thinking they can find a
boilerplate set of governing documents used by
the community next door, change the names,
and update the documents in a few weeks. Each
community has its own needs, its own perception
of appropriate regulation, and its own history of
issues that may need to be addressed.

In addition to the practical and political sides of the
amendment process, there is also a legal aspect which
needs to be followed. This is one area where I find
that do-it-yourself boards wanting to save legal fees
usually end up spending several times more in cor-
recting technical problems, or attempting to defend
documents that were not properly adopted.

The first area which needs to be considered in this
regard is how amendments are to be presented. The
procedure is dictated by law for condominium associa-
tions, and is usually specified in the governing docu-
ments for the HOA. Let us assume, for example, that
the association wants to amend the bylaws to change
the required annual meeting date from the fourth week
in December to a time during the first quarter of each
year determined by the board. While some associations
may be tempted to send out a mail-back ballot saying:
“Do you want to change the annual meeting date from
the fourth week of December to a date during the
first quarter of the year selected by the board?”, such
an amendment would be invalid for condominiums,
and many HOAs as well. Rather, the condominium
law requires the text of proposed amendments to be
included in the notice of a meeting where an amend-
ment will be considered. The proposed amendment
must underline proposed additions, and strike through
proposed deletions. Therefore, using our example, a
properly worded amendment would read:

The association’s annual meeting shall be

held each year during—thefourth-week—of-
DPecember during the first quarter of each

year, at such date, time, and place determined
appropriate by the board of directors.

Amendmentstolegaldocumentscanbeconsideredat
theassociationsannualmeeting,althoughmanyassoci-
ations nd t peferable ¢ all apecial nembers’ neet-
ingforthepurposeofvotingondocumentchanges,soas
nottoconsumethetimeallottedfortheannuabusiness
gatheringwithdiscussionandvotingaboutpotentially
lengthyorcontroversialdocumentamendments.

Ineithercase,inorderfortheamendmentstostandup
tochallengeatalatertime,allpropemeetingprocedures
mustbefollowed Thiswillincludemailingthenotice
and poposed anendment 6 he ovners sifficiently n
advanceofthemeeting(usuallyfourteendays someby-
lawsmayprovidelengthiemoticerequirements).The
Associationshouldalsopermitownerstovoteonthe
amendmentsbya“limited”or“directed proxy(again,
requiredbylawforcondominiumassociations,recom-
mendedfothomeownersassociations).

Someassociationschoosetoamenddocumentswith-
outaformalmembermeetingusingwhatisknown
as‘membersactionwithoutmeeting” sometimesre-
ferredtoas“members’actionbywrittenagreement.”
Thisisapermittedprocedureinsomecircumstances,
althoughitcanbemorecumbersomeandcomplicat-
edthanameetingprocedure.

Nextweekwewillexplorehowtointerpretthedoc-
umentstounderstandtherequiredvoteforamend-
mentandwhatactionsmustbetakenafterthe
amendments have been approved to ensure their

legal enforceabiity.
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Condo Assessments Don’t Always Have Equal Basis

Question: I am the treasurer for our condominium as-
sociation. I am trying to rectify an inequitable situa-
tion. All of our owners pay the same monthly main-
tenance fee, even though some have assigned garage
spaces (while others do not) and some have huge patios
with three times more glass than others. Naturally, the
bigger units sell for a higher price, even though we all
pay the same maintenance fee.

I would like to change our condominium documents
to base assessments on relative value between the
units, or square footage, plus add a fee for the ga-
rages. Unfortunately, about half the owners enjoy
the current free ride, so we probably cannot get the
required two-thirds vote.

Am I correct in my views on this subject, and do
any other laws apply which might help me? G.L.
(via e-mail)

Answer: Condominium living is unique. I always
respond to questions like yours with a reminder that
those who live on the first floor still have to pay when
the elevator needs to be fixed, just like those who can-
not swim must pay to keep the pool in order.

Your question is not uncommon, and your point of view
is shared by many. Unfortunately (at least for goal),
this issue is strictly regulated by Florida’s condominium

statute, Chapter 718.

First, Chapter 718 provides that assessments can only
be shared in one of two different ways, either equally,
or based upon the relative square footage of the units.
There is an exception for older condominiums, where
the documents can provide a different method of shar-
ing expenses. Therefore, you could not change to a
market value-based method of sharing assessments.

In order to change from equal assessments to assess-
ments based on square footage, you would need one
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hundredpercentofallunitownerstoconsentaswellas
anyholdersofliensorencumbrancesagainsttheunits,
suchasmortgageholdersAtwo-thirdsvotewouldnot
be sufficientunlessqur orginal documents mvide
toramendmentofthisissueonlessthanunanimous
approvalwhichwouldberareindeed.

Ifthegaragespacesareconsidered‘limitedcommon
elements” yourdeclarationofcondominiumcanbe
amendedtomakeonlythosewhoareassignedga-
ragesresponsibleforpayingtomaintainthemInmy
opinion,thiswouldnottakeonehundredpercent,but
whateverthe“regular’procedureisforamendingyour
declarationofcondominium.

Withrespecttoothermaintenanceitemsyouneedtode-
terminewhethertheyareconsideredcommonelements
bythedocumentsIfforexample thebalconyglassis
partofthecommonelementsjitmustbemaintainedby
theassociationasacommonexpenseand(inyourcase)
allownerswouldhavetosharethecostsequally,evenif
somefeelthattheras‘freeride’involvedAftemllthe
methodandpercentagesbywhichyouwshareexpensessa
contractwhichwaspresumablypartofeverypurchaser’s
decisionandisoneofthecontracttermswhichthelaw
requiresunanimousapprovaltochange.

Question:Whoisresponsibletomaintainthedrive-
waysnacondominiumjsttheunitownerortheasso-
ciation?Ourdrivewayslookterrible withoilandrust
stains].A (viae-mail)

Answer:tdepends.

Inmostcondominiums theunitboundariesarewithin
thephysicaktructureofthebuildingsandthedriveway
wouldbepartofthe‘commonelements.Ifthatisthe

case theassociationisresponsibleformaintenance.

Oneexceptiontothisrulemayapplyifthedriveway

is described as a “limited common element”, meaning
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that it is reserved to the exclusive use of one or more
units, to the exclusion of other units, and is listed as
such in the declaration of condominium. If that is the
case, the declaration of condominium may address the
matter in one of three ways. First, the declaration can
require the unit owner to maintain the limited com-
mon element. Secondly, the declaration can require the
association to maintain the limited common element,
and for all unit owners to share in the expense. Thirdly,
the declaration can require the association to maintain
the element, but only at the expense of the benefiting
OWner or Owners.

Conversely, if the driveway is part of the “unit”, you
have a “land condominium.” In this case, the unit own-
er would be responsible for driveway maintenance, un-
less otherwise provided in the declaration.

Question: I live in a golfing community that is called
a “country club.” However, we call our board a “mas-
ter association”, and they manage the affairs of the
golf course, clubhouse, restaurant, pro shop, etc. Our
community consists of both condominiums and single
tamily homes.

As a reader of your column, I am aware that Chapter
718 addresses how condominium associations must
operate, and that Chapter 720 is the guide for ho-

meowners’ associations. My question is what, if any,

Florida statute would influence our type of associa-
tion. B.F. (via e-mail)

Answer: Based upon the information you have provid-
ed, it is likely that your association is a “homeowner’s
association’, and is governed by Chapter 720.

First, you have to determine whether membership in
the association is mandatory for either the individ-
ual homeowners, or their constituent neighborhood
associations.

Secondly, the master association must have the right to
file a lien for unpaid assessments.

If these two tests are met, and assuming that the “single
tamily” properties are not regulated by the condomini-
um law, the HOA law (Chapter 720) applies. However,
if your “single family” section is a “land condominium”,
and all members of the master association are also con-
dominium unit owners, then you are what is called a
« .. R

condominium master association’, and are governed by

Chapter 718.

I would ask this question of your board’s president. I
am sure that it has come up in the past. It is a fun-
damental question, and the association’s legal counsel

and board should know the answer from the top of
their heads. W
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Today’s column is the third part of our look at up-
dating the legal documents for your community as-
sociation. In the first two editions, we learned some
basic definitions, discussed the functions of the con-
stituent documents, and the procedure for presenting
proposed amendments (Court Error on Side of Ho-
meowner, August 4, 2005; Amend Documents With
Care, August 11, 2005).

Today, we will focus on the required votes to amend
association legal documents and what to do once the
amendments have passed. As always, the first place
to look is in your documents themselves.

Every constituent legal document should contain a
clear statement about how it can be amended. In
those rare cases where the documents do not con-
tain an amendment clause, the governing statutes will
provide a default level for amendments, at least for
some of the documents.

With the exception of the rules and regulations,
amendments to the constituent legal documents
(declaration, articles, and bylaws) will almost always
require a membership vote. Except in rare circum-
stances, these documents are not amendable by the
board of directors, although some documents will
permit the board to make amendments to correct er-
rors. Conversely, most documents permit the board
to amend rules, but there are exceptions and limita-
tions here as well.

WWww.beckerlawyers.com
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Use Vote to Amend Papers (part 3)

Fort Myers The News-Press, August 18, 2005

Although most people understandably wish to
avoid “legalese” in writing their documents, it is
important to remember that as legal documents,
their ultimate interpretation will go before a court
if people cannot agree about a document’s mean-
ing. Therefore, while writing documents in “lay-
man’s language” or “understandable English” is a
laudable goal, there are some clauses which simply
should be written in legal vernacular. The amend-
ment clause is one of these provisions.

Most documents will state that they can be amended
by a certain percentage vote, let us say two-thirds,
for purposes of illustration. Let us also assume we
are dealing with a one hundred unit community,
for easy math. If a document states that it can be
amended by a vote of “two-thirds of the unit own-
ers,” how do you count units that may have more
than one owner, such as husband and wife? They
are each “unit owners,” but each of them would not
be entitled to a separate vote.

Rather, the preferred verbiage is the statutory term
“voting interest.” Although “voting interest” is not a
household term, it is a defined legal term which will
eliminate ambiguity. The legal documents will typi-
cally assign one voting interest to each unit or parcel.
Thus, in our hypothetical example, it is clear that 67
votes would be required for an amendment, regardless
of how many units or parcels were owned by multiple
individuals, since there are 100 “voting interests.”
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A greater source of confusion, and one of the most
contentious issues in document amendments (and
perhaps association governance as a whole) is how
you interpret the required voting threshold.

Staying with our example, let us assume that the dec-
laration for our hypothetical one hundred unit com-
munity states: “This declaration may be amended at
a meeting of the association by a two-thirds vote.”
As we all know, a quorum must be established at the
meeting in order for a vote to be taken. In condo-
miniums, the standard quorum is a majority of the
voting interests (although the documents can provide
a lower number), and state law sets the maximum
quorum requirement for homeowner associations at

thirty percent.

Let us assume in our situation that a meeting is prop-
erly called and 70 units (voting interests) are represent-
ed at the meeting, either in person or by proxy. Let us
further assume that 60 vote in favor of the amendment,
and 10 are opposed. Did the amendment pass?

The Division of Florida Land Sales, Condominiums
and Mobile Homes, the state agency charged with
enforcement of the condominium laws, addressed
this exact issue several years ago in a dispute between
a Fort Myers condominium association and one of its
unit owners. An arbitrator ruled that the amendment
required 67 votes, not simply two-thirds of those who
voted (the actual number of units in the real case were
different, but the point is the same). That ruling was
upheld by a local trial judge, and also the Second Dis-
trict Court of Appeal.

Many associations face apathy and low voter turn-
out. When super-majority approval is necessary
for document amendments, getting amendments
passed can be challenging, to say the least. Us-
ing our hypothetical example, even though the
amendment was approved by a six to one margin,
it would have failed.

BECKER & POLIAKOFF, P.A.

Althoughthevastmajorityoforiginaldocuments
draftedbydevelopersprovideforamendmentbased
upontheentirepopulationmanyassociationsamend
theirdocumentstobaseapprovalonthosewhoac-
tuallyvote AfterallweelectthePresidentofthe
UnitedStatesbaseduponthosewhogotothepolls,
notthetotalnumberofregisteredvoters.

Adocumentwhichissmendablebasedupontheper-
centageofthosewhovote(asopposedtoapercent-
ageoftheentiremembership)mightreadsomething
asfollowsThisdeclarationmaybeamendedbya
voteoftwo-thirdsofthevotinginterests presentin
personobyproxyandvotingatadulynoticedmeet-
ingoftheassociationatwhichaquorumhasbeen
established. Keepinmind,howeverthatamend-
ingdocumentstolowertherequiredvotingthreshold
(fromtheentirepopulationtoapercentageofthose
whovotes)stillrequirescompliancewiththeoriginal
documenthoweventiswritten.

Asdiscussedinlastweek’scolumn thereisasetfor-
matwhichmustbefollowedwhenvotingondocu-
mentamendmentsThecondominiumlawrequires
the“strike-through’methodofpresentingproposed
amendmentswhereproposedadditionsareunder-
linedandproposeddeletionsstrickenthroughThere
isanexceptionwhenaclauseiscompletelyrewrit-
tenwherecertainfurtherdisclosuresarerequired.
Ownersmustbeaffordedtheopportunitytovoteon
amendmentsthrougha“limitedproxy,”’sometimes
calleda“directed proxyAlthoughthelawforHHOAs
doesnotimposethesesamerequirements,theymay
beimposedbythegoverningdocumentsandare
goodpracticestofollowinanycase.

Irecommend unlessprohibitedbythedocuments,
thatallvotingbedoneinwriting Forthosewhodo
notusealimitedproxyJrecommendsignedballots.
Thatway, recounts’canbeeasilydoneasthereissig-
nificant gportunity br eror diring ounting n he
hub-bub that often surrounds association meetings.

www.beckerlawyers.com



Assuming that the amendments are approved,amend-
ments to the declaration, articles, and bylaws need to
be recorded in the county land records. Amendments
to articles of incorporation also need to be filed with
the Division of Corporations in Tallahassee. Amend-
ments to rules and regulations do not need to be re-
corded of filed, although it is typically recommended
to do so if the pre-existing rules have been recorded
in the land records.

One of the most common mistakes commit-
ted by associations is to record amendments

without the assistance of legal counsel. Typicall§
the certificates must be executed with the for-
malities of a deed, and certain disclosures must
be made so that the amendments appear in the
“chain of title” for future buyers. This is definitely
one of those areas where an ounce of prevention is
worth a pound of cure.

Next week, we will get into some of the nuts and
bolts of amendments, starting with a focus on what
is often the most controversial amendment, rentals in
the community. W
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Don’t Withhold Payment of Assessment as Protest

Question: I own a Florida condo unit. Our association
has told us that our maintenance fee is going up because
there are repairs that have to be made, and we are short
of money. They also recently imposed an assessment of
one thousand dollars per unit. Can they just do that?
They had a meeting stating their case, and mailed us
the notices. We feel that mismanagement of the fees
must have occurred for things to get to this point. Do
we have a right to withhold payment until we get some
answers? A.D. (via e-mail)

Answer: First,under no circumstances should you with-
hold payment of an assessment. In almost every case I
have seen, “rent strikes” backfire. Florida’s courts have
consistently held that a condominium owner cannot
withhold duly levied assessments as a protest against
some other claim, such as mismanagement. You would
subject yourself to potential default, which could in-
clude the levy of interest, late fees, attorney’s fees, and
the ultimate foreclosure of your home.

The fact that the association is increasing mainte-
nance fees, or needs to levy an assessment, is not an
indication of mismanagement in and of itself. In
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tact,Jhavefoundthatsomeofthemostbadlyman-
agedassociationsarethosewhoskimponrequired
maintenance,intheinterestotkeepingthemonthly
maintenancefeelowW hilethismaygeneratesome
self-congratulationintheearlyyearsweareseeing
morecasesofpeoplebeingforcedfromtheirthomes
becausetheycannotaffordassessmentsforthetens
ofthousandsofdollarsnecessarytorehabilitateseri-

ouslyneglectedproperty.

Acondominiumassociation’sboardmaylevyaspecial
assessmentifauthoritytodosoisprovidedinthecon-
dominiumdocuments,whichshouldbeeasytocheck.
Theboardmustgiveafourteendaynoticeaboutthe
needfortheassessmentandfollowcertainprocedures.
Oncetheboardleviestheassessment,asecondnotice
mustbesentoutindicatingwhentheassessmentisdue,
theamount,andagainnotifyingtheownerswhatthe
assessmentwasfor. Theassessmentcanonlybeused
torthepurposeforwhichitwaslevied,andthereafter
musteitherbereturnedtotheunitownersorissuedas
acreditagainstfutureassessments.
Unitownerswhodonotlikeyearlybudgetincreases
do have a remedy for that issue. If your assessment
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exceeds the previous year’s by more than fifteen per-
cent, there is a procedure where you (and a certain
percentage of your neighbors) can petition the board
to have the budget re-examined and voted on by
the unit owners. This procedure is found in Section
718.112(2)(e)2.a. of the Florida condominium statute,
which is available on-line.

However, note that non-recurring expenses are not
counted toward calculating the fifteen percent.

Question: Do amendments or additions to existing rules
and regulations of a condominium association have to
be filed with the State of Florida or be recorded in Lee
County records to be effective and enforceable? (G.L.)

Answer: An association does not have to file or re-
cord rules adopted by the board. Amendments to the
rules and regulations of a condominium are valid even
though they are not recorded, unless the superior re-
corded documents require them to be recorded.

It is important, however, to ensure that the Board is em-
powered to adopt rules. That authority is not conferred by
law, only by the superior governing (recorded) documents.

If the current rules and regulations are recorded, how-
ever, it is recommended that the Association record
subsequent amendments.

Question: I am writing about the waiver of reserves for
a condominium association. In your August 4 column,
you stated that the waiver of reserves was sufficient if
approved by a majority of those who voted at a meeting.
I believe that a majority of all unit owners must approve
the waiver of reserves. I contacted the Florida Office of
the Condominium Ombudsman regarding this ques-

tion, and they agreed with me. As an associate at the
Ombudsman’s Office said, “if you only had two people
show up at a meeting, you wouldn’t want that small mi-
nority making the decision for the entire association.”

Who is right? M.L. (via e-mail)

Answer: You were either informed incorrectly or mis-
understood what was told to you. For example, two
members could not vote to waive reserves unless you
lived in a three unit condominium, you must have a
quorum for a meeting to be held.

Section 718.112(2)(f)2 of the Florida Condominium
Act states that reserves may be reduced or waived “by a
majority vote at a duly called meeting of the association.”
Although the statute should be written more clearly, the
Division of Florida Land Sales has consistently inter-
preted the law in the manner set forth in my previous
column. For example, although technically applicable
only to multi-condominiums, Rule 61B-22.005(8) of
the Florida Administrative Code specifically states that
reserve voting is based upon “a majority of those present
in person or by limited proxy.”

This is also what the State of Florida teaches condo-
minium board members and unit owners in its edu-
cational materials. For example, in the State’s book
called “Budgets & Reserve Schedules Made Easy — A
Self-Study Training Manual for Beginners” page 45
says: “[Pursuant to] the Condominium Act, once a
quorum at a unit owner meeting is established, the
vote required to waive or reduce the funding of re-
serves is the approval of the majority of the voting in-
terests who are present at that meeting. A quorum is
a majority of the total voting interests unless a lower
number is set forth in the documents.” I don’t know
what could be clearer than that.

Send questions to Joe Adams by e-mail to jadams@beckerlawyers.com This column is not a substitute for consultation with
legal counsel. Past editions of this column may be viewed at www.beckerlawyers.com. B
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Today’s column is the fourth part of our look at up-
dating the legal documents for your community as-
sociation. In the first three editions we learned some
basic definitions, discussed the functions of the con-
stituent documents, considered the procedures for
presenting proposed amendments, and analyzed the
required votes for amendment (Courts Err on Side
of Homeowner, August 4,2005; Amend Documents
With Care, August 11, 2005; Use vote to amend pa-
pers, August 18, 2005).

Today, we will focus on what is always a hot-button
issue in community associations, amendments re-
garding rentals. There is probably no topic that gen-
erates more dispute during amendments. There are a
number of reasons for this.

First, developers rarely put meaningful rental restric-
tions in their documents. Understandably, they want
to attract the largest pool of potential purchasers,
including investor owners who buy units as a rental
property, as well as working age out-of-staters, who
often buy Florida properties with an eye toward rent-
al now, and retirement later.

On the other side of the coin, renters are considered by
many associations to be more likely to have loud par-
ties, damage common property, or think that the rules
do not apply to them. Most of us have been renters at
some time in our life, and it might be argued that people
who are bad tenants are just as likely to be bad owners,
regardless of whether their name is on a deed or a lease.

WWww.beckerlawyers.com
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Pay Attention to Rental Restrictions (part 4)

Fort Myers The News-Press, August 25, 2005

In any case, it is clear that rentals do have some af-
fect on property values, to the extent that mortgage
financing is difficult to obtain in communities with a
high percentage of rentals.

Therefore, it is no surprise that a prime area of focus
in updating governing documents is to address the
rental clause in the declaration of condominium, or
declaration of covenants. The following are typical
areas of concern:

* Duration and Frequency of Permitted Rentals:
Associations which permit rentals of less than
thirty days, more than three times per year, fall
under Florida’s hotel laws, and are also likely
required to comply with the Americans With
Disabilities Act. Many associations which con-
sider their communities residentially oriented
do not like the “revolving door” affiliated with
short-term tenants, while resort properties ex-
pect heavy traffic. The establishment of mini-
mum lease terms, as well as the frequency of
permitted leases (such as the number of times
per year a property can be rented) is a frequent
amendment topic.

* Prior Approval of Leases: Many residential

communities engage in some level of “screening”

of potential renters, which typically involves a

pre-occupancy application, a background check,

and an approval process. If an association is
going to have the authority to approve tenants,
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the documents should set forth grounds for dis-
approval. In my opinion, a tenant’s credit his-
tory is of little interest to an association, while
criminal history may be of great concern.

* Transfer Fees: If an association is going to ap-
prove tenants, it should be entitled to reasonable
compensation for the time and effort involved
in the process. The condominium law permits
tenant application fees of up to one hundred
dollars per application, but the authority for the
fee must be set forth in the documents. There
is no counterpart in the law for homeowner’s
associations, although those HOAs which do
engage in review of rental applications also typ-
ically charge a reasonable administrative pro-
cessing fee.

* Security Deposits: One common complaint

about tenants is damage they cause to common

areas, particularly when moving in and mov-
ing out. The condominium law allows an as-
sociation to charge tenants a security deposit
equal to one month’s rent. The authority for
the charge must be set forth in the documents.

Like the application fee, there is no guidance in

the statute for HOAs about security deposits,

although I am aware no reason why a similar
deposit could not be authorized through a ho-
meowners’ association document.

* Dealing with Bad Tenants: One of the most
frustrating situations faced by associations is
when the problem of a bad tenant is exacerbated
by an uncooperative unit owner. A well drawn
set of documents will give the association some
“teeth” in dealing with tenant problems, includ-
ing the ability to initiate eviction proceedings on
behalf of the owner, if the owner does not take
timely and appropriate steps to address tenant
problems. This can be very helpful in persuad-

ing owners to nip tenant problems in the bud.
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* Fining: Both the laws for condominiums and

homeowners’ associations permit the levy of
However, the
authority for the fine must be contained in the

fines directly against tenants.
governing documents.

Acommonquestionwhichariseswhenconsidering
rentalamendmentsishowtoenforcethemagainst
existingowners.Forexample,whatoftheworking-
ageout-of-stateownerwhobuysakFloridacondo
unitwiththeintentionofretiringthereintenyears,
butiscountingonrentalincomeinthemeantime
tomakethemortgagepayments?T hisissuewasde-
finitively addessed by theldrida Sipreme Cout
severalyearsagojnalandmarkcasecalledWoodside
VillagevJahren.

IntheWoodsidecase thehighcourtreasonedthat
peoplewhobuyintocondominiumcommunitiesdo
sowithnoticethattheirrightsaresubjecttochange,
throughtheamendmentprocess.Thecourtupheld
retroactiveapplicationofanamendmentwhichsub-
stantiallylimitedleasingrightsforexistingowners,
specifically by banning annual leases.

HowevertheWoodsidecasedoesnotendthestory.
Apparentlyfeelingthatchangingtherulesinmid-
streamisunfair,the2004SessionoftheFlorida
Legislatureessentially“overruledtheWoodside
caseSection718.110(13)oftheFloridaCondo-
miniumActnowprovidesfAnyamendmentre-
strictingunitownersrightsrelatingtotherental
ofunitsappliesonlytounitownerswhoconsent
totheamendmentandunitownerswhopurchase
theirunitsaftertheeffectivedateofthatamend-
ment.”

Asexploredinpreviouseditionsofthiscolumnat
somelength thenewrentallawhaswreakedhavoc
inmanyassociations,duetoitsexpansiveword-
ing,anditscontradictionofpreviouscourtrulings
which have disfavored associations having different
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classes of owners. However, until the new law is
either again changed by the Legislature, or stricken
by a court, many associations are grappling with it
by “grandfathering” all existing owners when cre-
ating new rental restrictions. After all, it seems
rather unfair to punish those owners who cooper-
ate with the association and vote for the amend-
ment, while rewarding those who vote against it
(or do not vote at all) with grandfathered status.

Neither the governing statute nor reported court case3
lend any guidance whatsoever on the issue of retroac-
tive application of rental amendments in homeowners’
associations. Many simply follow the old condomini-
um laws (Woodside) for guidance, others argue that an
entirely different set of rules should apply.

Next week, we will take a look at establishing guest
restrictions in your documentation update. H
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Board-Made Rule on Tenant Restrictions can be Tricky

Question: I read you recent article regarding sex of-
tenders. My question is whether the board of a con-
dominium association can pass a rule to implement the
screening of tenants, or whether the community’s docu-
ments need to be amended? D.R. (via e-mail)

Answer: It depends. In order for a board-made rule
to stand up, it must meet several stringent tests. One
requirement is that the rule cannot contravene rights
which are “inferable” from the recorded documents.
Since most recorded documents mention the right to
lease in some fashion, it is typically better for the right
to approve tenants to be contained in the declaration of
condominium, either as originally recorded, or through
a proper amendment.

However, you should also read my other column of to-
day, regarding the need to “grandfather” current unit
owners regarding any amendment which “restrict unit
owners’ rights relating to rentals”, which would likely
include the implementation of a screening procedure.

More associations need to bring this problem to the

attention of their Legislator. While I can live with
grandfathering owners regarding changes to minimum
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leaseterms(andthatishowtheamendmenttothelaw
startedout) thecurrentversionofthelawisatremen-
dousdisservicetocondominiumassociations.

Question:liveinasingle-familyneighborhood Our
community’srecordedcovenantsareovertwentyyears
old andsaynothingaboutpets(otherthanthative-
stockcannotbebredinthecommunity) Ourboard
hassaidthattheydonothavetheauthoritytomake
rulesandthatamendingourrecordedcovenantsistoo

difficult.

Oneofmyneighborsexercisesverypoorpetmanage-
ment,includingherdogenteringmyyardandleaving

amessbehind Thedogoftenalsorunsunattended.
WillLeeCountyhelpmewiththis®. A (viae-mail)

AnswerSectionb-38fthelee€CountyCodestatesthat
itisunlawfulforanypersontoallowtheiranimaltobe-
come amisance. he ode pecifically povides hat he
ownewfveryanimalsesponsibldortheemovabfainy
excretadepositedbytheanimalonpublicorprivateprop-
ertyFurtherunlessyouhavegivenyoumeighborpermis-
siontobringthedogontoyourlot,itisprivateproperty,

and the entry of the animal may constitute trespass.
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Lee County’s Code further provides that it is unlawful
for pets to make unreasonable noises (including barking
or howling), for pets to roam at large, or for pets to turn
over garbage containers.

I'would suggest that you call your neighbor and express
your objections, and you might even want to follow up
with aletter. If that does not do the trick, you may want
to call the animal control authorities.

Question: I live in a “55 and over” adult community. I
am in the process of selling my home. The association,
which is still under control of the builder, says I have to
get the person that I sell to approved. They also said
that my buyer has to be age 55 or over.

I thought there was a Florida law that twenty percent
of the population can be under 55. Could you give me
some direction on this? J.P. (via e-mail)

Answer: It depends on how the covenants and restric-
tions applicable to your community are written. In order
to qualify as “55 and over” housing, federal law requires

that at least 80% of the occupied units be occupied by at
least one person age 55 or over. Ownership of the units
is not important, occupancy is what counts.

Although the law was up in the air for a number of
years, the United States Department of Housing and
Urban Development issued its final rule several years
ago, stating that HUD did not care how the twenty
percent was treated.

Some documents are written so that the 20% is a “set
aside”, meaning that owners can sell to whomever they
wish, as long as the 80% threshold is met

The more common approach is for the 20% to be
treated as a “cushion”, to deal with situations where
non-age qualifying persons may move into units,
such as inheritance situations, the death of an age-
qualifying spouse, or the purchase of a unit for a
healthcare giver.

The answer in your case will depend entirely on how
the documents are written. W
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By Joe Adams
jadams@beckerlawyers.com
TEL (239) 433-7707

FAX (239) 433-5933

Today’s column is the fifth part of our series about
updating the legal documents for your communi-
ty association. In the first four editions we learned
some basic definitions, discussed the functions of the
constituent documents, considered the procedures
for presenting proposed amendments, analyzed the
required votes for amendment and looked at rental
amendments (Courts err on side of homeowner, Aug.
4; Amend documents with care, Aug. 11; Use vote
to amend papers, Aug. 18; Pay attention to rental re-
strictions, Aug. 25).

Today’s topic is restrictions in the legal documents
addressing guest usage.

As the old saw goes, fish in the refrigerator and house
guests have one thing in common: both start to smell
bad after three days. On a more serious note, property
ownership in America is often said to carry a “bundle
of rights.” After all, our home is our castle and the
homeowner is the king or queen thereof. However,
Florida’s courts have specifically ruled that individual
freedoms in the multi-residential housing setting must
occasionally give way to a greater collective good.

As all of us who are transplants to Florida know, we
seem to become more popular with friends and rela-
tives than when we lived in more frigid parts of the
country. So when Mr. and Mrs. Smith decide that
their grandson and 15 of his fraternity brothers ought
to be able to use their beach condo for spring break,
where do you draw the line?

WWww.beckerlawyers.com
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Guest Usage can Become Contentious

Fort Myers The News-Press, September 1, 2005

Obviously, having a clear and well-defined set of
Y g

guidelines in the association’s documents is a good
starting point.

There are basically a few different scenarios where
the regulation of guest usage comes into play:

* Non-overnight guests while the owner is in
residence: Most associations do not have major
problems in this area. After all, if Mr. and Mrs.
Smith wish to have five other couples over for
dinner, why should the association care? Typical-
ly, regulation in this area is limited to two points
of contention. First, if the community has scarce
parking, it may be necessary to establish regula-
tions on where visitors should park during their
visits. Obviously, the couple’s next-door neighbor
will be upset if they come home from work to
find a dinner guest

parked in their assigned spot. A second area where
disputes occasionally arise involves the use of the
common recreational amenities. For example, the
Smiths may not play tennis, and might see no
harm in letting their dear friends, Mr. and Mrs.
Jones, come over and play tennis in the commu-
nity. Others might see it differently.

* Overnight guests while the owner is in residence:
Again, this is an area where minimal regulation
is usually sufficient to stem problems. Parking
and access to amenities are again occasional chal-
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lenges in this arena. Additionally, the number of
permitted occupants in a home can present is-
sues. While few would object to the Smiths hav-
ing their children and grandchildren visit for a
week or two, even if the grandkids have to sleep
on a couch, 15 fraternity brothers in sleeping bags
might evoke a different reaction. Unit density
can become particularly controversial in condo-
miniums where water consumption and related
sewage expenses are charged to all owners as a
common expense.

Non-overnight guest usage while the owner
is absent: A high percentage of condominium
units and single-family homes sit empty for
much of the year, due to seasonal occupancy
trends, investor-owned units waiting for the
next tenant, and the like. It is not uncommon

for owners of these properties to ask a friend,
relative or paid caretaker to stop by and check
on the unit from time to time. In fact, it is
good for this to happen. The rub arises when
the owner allows someone who is not occupy-
ing the home to come and use the community’s
beach access, swimming pool or other recre-
ational amenities. For example, should our hy-
pothetical Smith family be allowed to let their
housekeeper host her child’s birthday party at
the condo pool, even though the Smiths are
away for the summer?

Next week, we will wrap up the guest usage issue,
including overnight guest usage of the property while
the owner is absent, the unique challenges involved
with guest usage of units being rented by tenants, and
some drafting tips. W
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Use Cooperative Approach to Resolve Carport Issue

Question: In December of 2004, my daughter and I
bought a condominium unit for her to live in. The com-
plex does not have carports for every unit. The deed to
our unit states that a carport comes with the unit, and
taxes for a carport appear on the tax bill. When my
daughter moved in, we went looking for her carport,
but could not find it.

After checking the County’s tax records, we determined
that someone else is parking in that space. A letter was
sent to the board, requesting clarification on this issue.
In January, the president called me saying that he agreed
that we own a carport, and that he would get with the
association’s attorney. Nothing has happened since that
time. What do you recommend? B.A. (via e-mail)

Answer: First, you should follow up with another call
to the association’s president. I have always found that
a cooperative approach in dealing with condo problems
goes much further than an adversarial tone. After eight
months though, the board and its attorneys should have
been able to come to some conclusion on your question.

The Florida Condominium Act requires an association
to respond to “inquiries” received from unit owners, by
certified mail, within at least thirty days of receipt of the
inquiry. The deadline can be extended to sixty days if the
association refers the matter to an attorney, and so noti-
fies the owner within the thirty day time-frame. If the
association does not respond within the designated time-
frame, there are potentially stiff penalties available.

Therefore, I would follow your call to the association
with a polite, but direct, certified letter seeking a sub-
stantive response to your inquiry. If you are unable to
address the matter through that avenue, you and your
daughter should consult an attorney. An assigned park-
ing space is a valuable right, and if you bought and paid
for it, you should see that you get it.

BECKER & POLIAKOFF, P.A.

Question: V¢ would like to indtstood floors in our
fifth floor cedo. Thales sy thatoly kithens and
bathrooms an hae tile or hdisufaces m the floor
Allotherareasmusthaverugs Canthisrestrictionbe

enforced, or do I hatheight to insthlwood floors
withappropriatesoundcushioning?A.C (viae-mail)

Answer:Thelawconfersnorightforyoutoinstallany
particular ype of floang.

Restrictionsthatrequiretheuseofcarpetinginliving
areasarecommoninhigh-risecondominiums.While
some associatims alow had floomg with sound-dead
eningunderlaymentsomedonot.

Assumingthattherulewasproperlyenacted itisen-
forceablealsoassumingthattheassociationhasen-
torceditwithrespecttoknownviolations.

Violationofcovenantsandrestrictionsapplicableto
condominiumscanresultinlegalactionTypicallya
disputeofthisnaturewouldstartthroughthestate’s
mandatedarbitrationprogramThereareanumberof
arbitrationdecisionswhereownerswhohaveviolated
hard-flooring egulations hae beenerjuired toemove
the had floomg. In additacto that expenspu
mightalsobeliablefortheassociation’sattorney’stees,

shouldyouendupinalegalbattleandlose.

Mostcondominiumdocumentsprovidesomemeth-
odforpetitioningforchangeYoushouldreviewthe
petitionprocessinyourdocumentsanddetermineif
yourneighborswouldsupportachangetotheexist-
ingregulations.

Question:Whatisthdawabouttheboardgettingand
havingakeyfromeachunitownerSomepeoplefeelit
isaninfringementontheirprivacylamthepresident

of our condominium association. K.O. (via e-mail)

www.beckerlawyers.com



Answer: The Florida condominium statute states that
an association has an irrevocable right of access to units.

The law says nothing about keys.

If the requirement for posting of a key is contained in
the recorded condominium documents, or in a prop-
erly-enacted board rule, it will be upheld.

Once the association takes possession of keys to indi-
vidual units, it also takes on additional responsibility

and liability for the proper safe-keeping of the keys.

Question: I live in a “55 and over” community. Every-
one in the development seems to agree on the rules for
occupancy, including that leased units must have at least
one occupant age 55 or over. However, there is a division
of opinion about ownership. Some feel that anyone can
own regardless of age, others feel that the buyer must be
age 55 or over. Who is correct? R.G. (via e-mail)

Answer: Unless the governing documents for the com-
munity specifically require buyers to be age 55 or over,
that is not necessary to comply with the so-called “55
and over exemption” to the Fair Housing Amendments
Act of 1988, as amended by the Housing For Older
Persons Act of 1995.

Thesefederallawsfocusonoccupancynotownership.
Thelawrequiresthatinorderfortheexemptiontobe
claimedatleasteightypercentoftheoccupiedunits
mustbeoccupiedbyatleastonepersonage5 Sorover.

Question:Thankyouforyourrecentarticleentitled
CopingWithSexOffendersInYourArealamon
theboardofanassociationinCollierCountyandwe
recentlylearnedthataregisteredsexoffendensliving
inourcommunityWehavebeenstrugglingwiththis
issueandlwantedtosharethecolummwithourboard.
IsthispermissibledVI.C (viae-mail)

Answer:Yes Allpasteditionsofmycolumns(both
theQuestionandAnswercolumnaswellasthereg-
ularcolumn) arepostedontheweb-siteofBecker

& Poliakoff, PA., the Law Firm with which I am
affiliated. Go to www.beckerlawyers.com, click on
publications, then articles, and scroll down to the list of
my articles.

The article you referenced is dated May 19, 2005, and
will be listed as such (articles are posted in chronologi-
cal order). Please also note my follow-up column on
that topic (see Warning About Offender Warranted,
July 28,2005). ®
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Today’s column is the sixth part of our series about
updating the legal documents for your communi-
ty association. In the first five editions we learned
some basic definitions, discussed the functions of
the constituent documents, considered the proce-
dures for presenting proposed amendments, analyzed
the required votes for amendment, looked at rental
amendments and began a discussion of guest usage
restrictions (Courts err on side of homeowner, Aug.
4; Amend documents with care, Aug. 11; Use vote
to amend papers, Aug. 18; Pay attention to rental re-
strictions, Aug. 25; Guest usage can become conten-
tious condo issue, Sept. 1).

Today’s column continues a review of guest usage is-
sues, with a focus on two of the more contentious
items — tenants’ rights and guest usage while the
owner is not in residence.

* Tenant guest rights When one party rents prop-
erty from another, it is often said that the entire
“bundle of rights” that goes with property owner-
ship passes to the tenant during the term of the
lease. In community association living, this is not
entirely true.

The Florida Condominium Act does provide
that tenants must be afforded the same use
rights with respect to common elements gen-
erally available to the owners. This would in-
clude most recreational amenities. For exam-
ple, an association could not adopt a rule that

WWww.beckerlawyers.com
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Guest Rights can Become Contentious (part 6)

Fort Myers The News-Press, September 8, 2005

permitted tenants to only have three guests at
the swimming pool at a time, with no limit for
unit owners.

Conversely, the condominium law does permit
differential treatment of unit owners and tenants
with respect to use of the units (apartments), as
distinguished from common element use, where
no distinctions are permissible. For example, one
decision from the state’s condominium arbitra-
tion program upheld a restriction which permit-
ted unit owners to keep pets, but not tenants. The
law on these points for HOAs is less developed.

As applied to guest occupancies, I see no reason to
treat tenants differently than unit owners while the
tenant is in residence, provided that the documents
adequately restrict use of all units to single-family
purposes (more on that topic in a later edition).
The rub usually arises when the tenant is away and
wants to have “guests” use the unit. These situa-
tions frequently arise when there is an attempt to
avold sub-leasing restrictions in the documents.
Although perhaps considered harsh by some in its
application, it has been my experience that most
associations which study this issue find it best to
require that if a tenant is going to have guests, the
tenant must be in simultaneous residence.

Guest occupancy in the absence of unit owners
As mentioned in last week’s column, a substan-
tial number of properties in Southwest Florida
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sit vacant for much of the year, while the owner
is in residence elsewhere. This typically occurs
during the summer months that we refer to as
“off-season,” and usually involves units owned by
seasonal retirees.

Most owners in this category consider one of the
benefits of ownership being the ability to have
friends or family come enjoy the property, even if
they are not there. In most cases, this creates few
problems, but in some cases, contention abounds.

I have handled more than one case over the years
where a company or businessperson from “up
North” purchases a unit as a “perk” for good cus-
tomers, well-performing employees, etc. In com-
munities with strict rental policies and a general
residential nature, friction is likely to develop.

In my experience, most associations find it con-
sistent with the will of its membership to place
minimal restrictions on visitation by family
members, even though the unit owner is absent.
There may be special challenges in “55 and over”
communities, which will be discussed in a future
edition of this series.

Restrictions involving guest usage by nonfamily
members when the owner is absent is a topic com-
monly addressed in an updated set of community

* Registration of guests While most boards and
community association managers have little de-
sire to act as police officers, I think it is entirely
appropriate to require that guests who will be
staying in an owner’s home, in the owner’s ab-
sence, to register with the association prior to
their arrival. This enables the association to en-
sure that density limitations in the documents
(the number of people permitted to stay in a
unit) are being adhered to, and can serve an im-
portant security and safety function in the event
of a catastrophic occurrence in the community,
such as a fire or hurricane.

* Drafting tips As promised, here are some draft-
ing tips to consider when addressing the guest
usage issue. First, the more significant restric-
tions (such as limitations involving guest usage
in the owner’s absence) should be contained in
the declaration of condominium or covenants,
as opposed to a board-made rule. While a board
rule might withstand a legal challenge, the
courts in Florida have held that properly enact-
ed amendments to declarations of condominium
or declarations of covenants are presumed to be
valid. However, the details of implementation,
such as registration procedures, are best left to
board-made rules, as conditions and needs of an
association frequently change.

association legal documents. Some associations Next week, we will take a look at restrictions involv-

prohibit it altogether, some allow a set number of ~ ing the transfer of units, the approval process, and the

nonfamily guest usages in the owner’s absence. issue of “screening.” W
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Do HOAs have right to restrict short-term rentals?

Question: I am very confused regarding the issue of
rental restrictions imposed by HOAs, as opposed to
condos. My wife and I purchased a house in Florida a
year ago. The house was purchased with the intention
of renting the house to subsidize our expenses until we
are older and will be able to spend more time there.

Inquiries were made at the time prior to purchase, to
the management company for the HOA, as to whether
short-term rentals were permitted, and we were in-
formed that there were no restrictions in the associa-
tion’s documents. However, the HOA recently passed
an amendment to restrict rentals to a minimum of one

year, to eliminate vacation rentals.

We now don't really know where we stand legally, and
would really appreciate some guidance. — S.B. via e-
mail

Answer: Florida’s courts have not, as yet, had the op-
portunity to address the extent of a homeowners’ as-
sociation’s ability to amend covenants regarding rental
rights.

As has been explored at length in previous editions
of this column, Florida’s Supreme Court held that a
condominium association, through properly enacted
amendments to the declaration of condominium, could
substantially limit (perhaps eliminate) rental rights.
The Florida Legislature subsequently tempered the
high court’s decision by enacting a provision in Florida
Condominium Act, which provides that amendments
restricting rental rights cannot be applied retroactively
to condominium unit owners, unless they consent to
the amendment.

Florida’s law applicable to homeowners’” associations
currently provides that only particular amendments
require unanimous approval, such as amendments that
change how expenses are shared. Rental amendments

BECKER & POLIAKOFF, P.A.

arenotonthatprotectedlist.”Apreviousversionof
theHOAlawsaidthat“vestedrights”couldnotbe

takenaway.

Therearetwosidestotheargument.Folksinyourpo-
sitionwouldarguethatyouboughtintoasetofrules
andyoushouldbeentitledtorelyonthem Others
wouldarguethattherightscreatedbyyourcovenants
areamendablebyavoteofthemembersofyourasso-
ciationandarethereforesubjecttochangefromtime
totime.

Icannotpredicthowklorida’sappellatecourtswould
addressthisssuafitreachesthemputmyguessisthat
therighttoamendrentalrightswouldbeupheld,even
ifappliedretroactively.

Question:Whenagasgrillhasbeendonatedtoacon-
dominiumassociationtobeusedbythosewhowant,
shouldtheassociationsupplythepropanegaswhenitis
empty?Mymainthoughtisthateveryonedoesnotuse
thegrillandwouldthiscauseaproblemusingcondo
funds?Thankyouforanyconsiderationyougivethis.

—S.Rviae-mail

AThereisnothinginthelawwhichwouldprohibit
theassociationfromacceptingasagiftabarbecuegrill.
Howeveroncetheassociationacceptstheproperty;it
becomesthepropertyoftheassociation Ithinkthatif
thegrillisavailableforeveryonetouse,theassociation
canpayforthecostsofoperatingit.

Therefore Ibelievetheassociationwouldbecomere-
sponsibleforbuyingthegasandwouldalsoberespon-
sibleforthepropercareofthegrill aswellasensuring
thatitismaintainedinasafeandpropercondition.

Question:Wehaveivedinourtownhouseforanum-
berofyears inrelativepeaceandquietMyhusband
and I both work, and we are busy with our children

WwWw.beckerlawyers.com



4

in their after-school activities. We stay out of commu-
nity politics, and like to be left alone. Unfortunately, the
classic “neighbor from hell” just bought the town house
next to ours and moved in. He hosts parties that last
until all hours of the night, and the ruckus has become
unbearable. I called the management company to com-
plain and they said there is nothing they can do since
none of the other neighbors has complained. What can
we do?— G.B. via e-mail

Answer: I would start by calling your neighbor and ex-
plaining to him that his lifestyle is negatively affecting
you and your family. While an unfortunate minority of
people in our society feel that the rules do not apply
to them, or are made to be broken, it may be that your
neighbor is simply oblivious to your concerns. Hope-
tully, he will make a genuine effort to tone things down

if you approach him directly and amicably.

If that does not work, you should review the govern-
ing documents for your homeowners’ association. They

probably contain a restriction against nuisances. While
your neighbor certainly has the right to host social func-
tions, he does not have the right to interfere with your
quiet enjoyment of your property.

The role of the association in cases like yours is a dif-
ficult question. Many associations do not feel that they
should intervene in neighbor-to-neighbor disputes, un-
less a sufficient number of neighbors complain.

I would write a letter to the association, and ask the
board to formally address this issue at a meeting of the
board. Whether to intervene should be a decision for
your board, not the management company.

If the association chooses not to get involved, you
have rights under your community’s governing docu-
ments and the law that you can pursue on your own.
This may entail the expense of hiring an attorney
— you will have to decide if it is important enough
for you to do so. ®
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Today’s column is the seventh part of our series about
updating the legal documents for your community
association. In the first six editions we learned some
basic definitions, discussed the functions of the con-
stituent documents, considered the procedures for pre-
senting proposed amendments, analyzed the required
votes for amendments, looked at rental amendments
and considering guest usage restrictions (Courts Err
On Side of Homeowner, August 4; Amend Documents
With Care, August 11; Use Vote to Amend Papers, Au-
gust 18; Pay Attention to Rental Restrictions, August
25; Guest Usage Can Become Contentious Condo Issue,
September 1, and Guest Rights Can Become Conten-
tious, September 8).

Today’s topic, amendments restricting the sale of
property, with a focus on pre-sale applications, screen-
ing, and association approval.

American law derives its roots from the English sys-
tem, known as common law. Common law is based on
rules developed by appellate courts. Well embedded in
Florida’s common law is the notion that unreasonable
“restraints on alienation” are impermissible. Restraints
on alienation are agreements which unduly restrict a

party’s ability to transfer his or her property.

When updating the community’s constituent legal
documents, many associations ask about the pros and
cons of pre-sale approvals. While every association
has a legitimate interest in knowing who its mem-
bers are (and therefore obtaining information after

WWww.beckerlawyers.com
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Restrictions can Limit Sales of Property (part 7)

Fort Myers The News-Press, September 15, 2005

a sale has occurred), there is some debate as to the
legal underpinnings for a pre-sale application and ap-
proval process. After all, the right to approve implies
the right to disapprove, which is a restraint against
alienation. The question still left open in the law is
whether it is an unreasonable restraint.

Many (if not most) declarations of condominium
contain a pre-sale application and approval process.
Although less common in homeowners’ associations,
a significant number of HOAs also have similar re-
quirements in their governing documents.

In the 1970’s, there was a substantial amount of litiga-
tion in Florida as to the validity of pre-sale applica-
tion and approval clauses in the condominium context.
Basically, the courts found that an association’s pre-sale
application and approval process would not consti-
tute an unreasonable restraint against alienation if the
documents also required the association to furnish an
alternate purchaser, or itself purchase the unit, if the
application was denied. This has become known as
the “right of first refusal”, and it seems well settled that
rights of first refusal are valid in the common law.

However, as a practical matter, very few associations
can find an alternate purchaser or secure the funds
to purchase property in the short time-frames typi-
cally allotted in the community’s legal documents.
The question that is asked by many associations is
whether an approval right (and accordingly an ability
to disapprove a sale) will be upheld if the association
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does not have to line up an alternate purchaser, and if
so, under what circumstances.

The answer seems to be “maybe.” In an often-cited
case arising from Naples, a Florida appeals court held
that an association’s duty to furnish an alternate pur-
chaser was not triggered until the buyer/applicants
“facially qualified” for membership in the association.
The 1977 case of Coquina Club v. Mantz arose prior
to the 1988 amendments to federal law which gener-
ally outlawed “adults only” housing. At the time of
the prospective purchaser’s application, the Coquina
Club Condominium was a lawful “adults only” condo.
When someone with children wanted to buy a unit,
the association turned down the application.

The frustrated seller of the unit argued that although
the association could turn down the applicants, the as-
sociation was obligated to supply an alternate purchas-
er to close on the same terms and conditions. The ap-
pellate court held that the right of first refusal was not
triggered unless a bona fide application was presented,
otherwise, there was a possibility for collusion that
could frustrate the purpose of the approval clause.

Therefore, at least in the condominium context, the
common law provides that an association may reject a

proposed purchaser, without a corresponding obliga-
tion to furnish an alternate purchaser, if the applicant

fails to “facially qualify.”

On the other end of the spectrum, Florida’s Fourth
District Court of Appeal analyzed a pre-sale applica-
tion and approval clause in a 1993 case called Camino
Gardens Association, Inc. v. McKim. The declaration
of covenants for Camino Gardens prohibited the sale
of a home in the subdivision to anyone who had not
pre-qualified as an approved member of the associa-
tion. The association’s bylaws required applicants to
be “of good moral character” and to establish that they
were of “sufficient financial responsibility to maintain
a house and property of the character to be purchased”
and further that the applicant “shall not have been
convicted of a felony involving moral turpitude.”

The court attempted to distinguish the holding of its
sister court in Coquina Club, and found the clause to
be an unreasonable restraint against alienation, and
therefore invalid.

Next week, we will continue the discussion of the pre-sale
application and approval process, with a focus on typical
pre-sale screening requirements, and what grounds for
rejection of an application may pass legal muster. B
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Condo’s New Owner may be Entitled to Refund

Question: Our condominium association has finally
completed the clean-up and reconstruction of damage
caused by Hurricane Charley. Our board levied two
assessments for clean-up and repair, and is in the pro-
cess of reaching a final agreement with the association’s
insurance carrier. I have heard that the association may
be getting more insurance money than it thought, and
that a refund of part of the assessment may be in the
works. I am planning to sell my unit, and want to know
if I would be entitled to the refund after closing, since I
paid the assessment. L.M. (via e-mail)

Answer: That is a tough call, and may to some extent
depend upon what the assessment was for, and the lan-
guage in your condominium documents. However, as
a general matter, an association’s excess proceeds are
known as “common surplus” and typically pass with ti-
tle to the unit. Therefore, the buyer of your unit would
likely be the party entitled to a refund. You are free to
make provision for this issue in your Purchase and Sale
Agreement, and ask for a post-closing credit from the
buyer to you. This would need to be addressed directly
between you and the buyer.

Question: Our condominium holds its annual meet-
ing in December of each year. Many seasonal residents,
including myself, are unable to attend. The minutes of
each year’s annual meeting are not approved until the
following year.

It seems unreasonable that I cannot be informed of
what has occurred at the annual meeting and have to
wait a whole year, until the previous year’s minutes
are approved. I requested a copy of the unapproved
minutes and was denied access to that document by
the association. Our bylaws require minutes from
all meetings to be drafted within thirty days of the
meeting. Are unapproved minutes part of the “of-
ficial records” and am I entitled to inspect them?

R.L. (via e-mail)

BECKER & POLIAKOFF, P.A.

Answer:Boththestatutesforcondominiumsand
homeowners’associationscontainabroad‘catch-all”
clausewhichstatesthat“allotherrecords”ofanas-
sociation xe sibsumed wthin he @finition d 6f-
ficial ecords.” d ny ginion, his dearly ncludes

unapprove dminutes.

Whiletheassociationcannotguaranteeyouthatthe
minuteswillnotbechangedorcorrectedwhenthey
submittedtoavoteforapprovalatthenextyear’san-
nualmeeting,theyshouldbemadeavailabletoyoufor

yourperusalinthemeantime.

Question:wasreadingoneofyourrecentcolumns
aboutdissolvedhomeownersassociations Myques-
tionisifahomeowner’sassociationisadministratively
dissolved for failerto file an anneglart, an the
boardreinstatetheassociationwithoutavote andbind
theotherresidentsy.W (viae-mail)

Answer:Dissolution for failerto file an annuapoer
ratereportisanadministrativeprocess,andreallydoes
nothaveanythingtodowithwhetheromotyouare
boundtodeedrestrictionsandmembershipinyouras-

sociation.

Membershipinshomeowner’sassociationtypicallyde-
rivefromarecordeddeedrestrictionsuchasadeclara-
tionofcovenants.Aslongasthatdocumentisstillin
forceandvalid theadministrativereinstatementofthe
associationappearstobeentirelyappropriate.

Question:Inapreviouscolumn youmentionedthe
newphenomenonof prescriptionpets.”Willyou
pleaseexpoundonhowthisaffectsa‘nopetrule™fora
condominiumassociationR.B(viae-mail)

Answer:Stateandfederalfaithousinglawsgenerally
requiretheproviderothousing(includingacondomin-
ium association or homeowner’s association) to make

www.beckerlawyers.com



4

reasonable accommodations in its policies and proce-
dures so as to enable handicapped persons to fully enjoy
the premises.

For example, it is clear that a condominium association
with a “no pet rule” would have to permit a blind person
to keep a seeing-eye dog.

The area where the law continues to develop is in the
area of so-called “companion animals.” A seventy
year old person with arthritis might feel depressed

about their lack of mobility. Many doctors are will-
ing to write a note saying that a pet will “make them
teel better.”

There is some disagreement in the courts as to whether
an “emotional support animal” needs to have discernable
skills in order to trigger the fair housing laws. Associa-
tions faced with requests for “prescription pets” should
take the matter up with their legal counsel. There are
potentially significant exposures for failure to follow the
applicable laws. B

MrAdamsconcentrateshispracticeonthelawofcommunityassociationlaw,primarilyrepresentingcondominium,co-opera-
tiveandhomeownersassociationsandcountryclubs.Mr.Adamshasrepresentedmorethan600communityassociationsand

serves as managing shareholder of the Firm’s Naples and Ft. Myers offices.

Send questions to Joe Adams by e-mail to jadams@beckerlawyers.com This column is not a substitute for consultation with
legal counsel. Past editions of this column may be viewed at www.beckerlawyers.com.

BECKER & POLIAKOFF, P.A.

www.beckerlawyers.com


mailto:jadams@becker-poliakoff.com
www.becker-poliakoff.com

BECKER &~
POLIAKOFF

By Joe Adams
jadams@beckerlawyers.com
TEL (239) 433-7707

FAX (239) 433-5933

Today’s column is the eighth part of our series about
updating the legal documents for your community
association. In the first seven editions we learned
some basic definitions, discussed the functions of
the constituent documents, considered the proce-
dures for presenting proposed amendments, analyzed
the required votes for amendments, looked at rental
amendments and considered guest usage restrictions,
and began a discussion of transfer restrictions.

Today’s topic: further discussion of sales restrictions.

As noted in last week’s column, “restraints on alien-
ation” are disfavored in the law. At least as to con-
dominiums, and arguably as to homeowners associa-
tions, an association’s approval rights will be upheld if
the association is obligated to purchase the property,
or furnish an alternate purchaser, in the event of dis-
approval of a transaction.

As was also discussed last week, Florida’s courts
have also stated that disapproval can be appropriate,
without a corresponding right of first refusal, if the
applicant “facially fails to qualify for membership”

in the association.

The question that still begs to be answered is what
type of “just cause” an association can establish for
disapproval of a transaction, without triggering the
right of first refusal. The following are common
grounds cited in documents drafted by attorneys who
represent community associations:

WWww.beckerlawyers.com
BP@beckerlawyers.com

Exercise of Rights Can Mean Litigation

Fort Myers The News-Press, September 22, 2005

* Criminal past. As has been discussed at length

in past editions of this column, a hot topic in
community association law involves the role of
an association when a sex offender plans to move
into the community. In my opinion, a properly
worded clause that states that registered sex of-
tfenders do not qualify for membership in the
association (or residency in the community) is
likely to be upheld. Conversely, trying to turn
down someone who was convicted of drunk
driving 20 years ago would probably put the as-
sociation on the losing end of a lawsuit.

Financial capability. There is some divergence
of opinion on this issue. As stated in previous
columns, I do not believe that a tenant’s finan-
cial position has any relevance to review of his
application. Admittedly, a buyer will have a fi-
nancial relationship with the association, since
he will be obligated to pay assessments. Some
argue that if the buyer pays cash, the association
is well secured, and if there is a mortgage, his
financial strength has already been vetted by the
bank, leaving no reason for the association to
poke its nose into the situation.

Others will argue that the association has a vest-
ed interest in an applicant’s financial wherewith-
al, since the association’s right to collect assess-
ments for services rendered is essentially a credit
relationship. The Coquina Club discussed in
last week’s column suggests that disapproval for
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financial reasons would trigger the right of first
refusal. Nonetheless, many documents specify a
history of financial instability as just cause for
disapproval of an application.

Stated intent to violate the documents. This is
probably one area where a “just cause” standard
would be upheld. After all, the court in the Co-
quina Club case held that an association could
turn down a sale, without triggering a right of
first refusal, when a family with children planned
to move into an age-restricted community.

Presumably, this is still good law in “55 and
over” communities, and could be extended to
other areas where the application information
indicates that the buyer intends to violate the
governing documents. For example, if an appli-
cant states he is buying a unit for rental purposes
in a community which does not permit rentals,
it is arguable that just cause is shown.

Unpaid assessments. Many documents provide
that a transfer will not be approved until all assess-
ments against the unit are paid. While this would
probably be upheld as just cause, this is rarely a
stumbling block in the final analysis. Unpaid as-

sessments are almost always cleared up at closing,

and when the unit owner is delinquent in the pay-
ment of assessments the association usually wants
him to sell so the account can be paid up.

* Incomplete application submittals. Many docu-
ments require a copy of the purchase and sale
agreement, as well as the association’s applica-
tion form to be filled out. I believe that a well-
written set of documents will state that the
association’s approval obligations do not begin
to run until all materials required are received.
While refusing to approve an application is not
necessarily the same thing as disapproving it,
documentary provisions along these lines are
usually quite effective in making sure that the
parties to the transaction (as well as their real
estate agents, who stand to earn the commis-
sion) cooperate in the process.

When all is said and done, transfer restrictions are
fairly common in condominium documents, and not
unusual in the governing documents of a homeown-
er’s association either. As a practical matter, the ex-
ercise of rights under these clauses has a tendency to
generate litigation, or at least threats of it.

Next week, we will look at insurance clauses
in the documents. W
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Condominium Leasing Rights Frequently Amended

Question: Our condominium association is trying
to limit the number of nonresident-owned units by
changing our condominium documents. They are
proposing to hold a “special meeting via proxy,” by
a mail-in ballot, without a closing date. The amend-
ment would ban annual leases and require a unit to
sit empty for three months of every year, or be occu-
pied by the unit owner during those three months. I
have two questions. First, can a vote be held without
a closing date for the mail-in ballot submission? Sec-
ondly, the new change would “grandfather” existing
owners. This would seem to make the unit less valu-
able and thus a “taking without just compensation.”
Is this legal? — H.S. (via e-mail)

Answer: Amendments to condominium documents
addressing leasing rights are common. A couple of
years ago, the Florida Supreme Court ruled that an
association could, through proper amendment to
the documents, substantially limit (if not eliminate)
leasing rights.

Some people felt that this could be harsh on people who
counted on rental income when purchasing, so the law
was changed in 2004 to create a “grandfathering” situ-
ation. Specifically, Section 718.110(13) of the Florida
Condominium Act now provides: “Any amendment
restricting unit owners’ rights relating to the rental of
units applies only to unit owners who consent to the
amendment and unit owners who purchase their units
after the effective date of that amendment.”

Accordingly, the amendment which provides for “grand-
fathering” appears entirely appropriate, and is not an

“illegal taking.”

Typically, amendments are considered at meetings. The
form you are referring to is probably what is called a
“limited proxy,” which serves the same function as an
absentee ballot. There is no requirement for a “closing

BECKER & POLIAKOFF, P.A.

date, aslongasallproxiesaresubmittedbythetime
themeetingiscalledtoorderoratanylawfuladjourn-
mentthereof.

Question:Canyoutellmewhenthenextassociation
seminansgoingtobeheld?

Answer:I'helLawFirmofBecker&PoliakoffP.Awill
behostingaseminaronTuesdayOct4 titled, Hur-
ricaneRecoveryandRebuildingSeminar.”Thesemi-
narwillbeattheSevenlLakesAuditorium,1965Seven
LakesBoulevard FortMyers Theseminarisfreeand

runs from 8:30 a.m. until 12:30 p.m. You can register at
(239) 433-7707 or at www.beckerlawyers.com/semi-

nars.

Question: I was interested in knowing how to find the
“sunshine law” for condominium associations and how
I can get a copy of the condominium law. — EM. (via

e-mail)

Answer: The so-called “sunshine law” for condomin-
ium associations is found in Section 718.112(2)(c) of
the Florida Statutes. I would recommend going to the
Web site of Florida’s Department of Business and Pro-
fessional Regulation, the state agency which regulates
condominiums. The Web site is www.myflorida.com/
dbpr/. Then, go to the link to “Land Sales,
and Mobile Click on

“Condominiums.” There, you will find a wealth of

Condomini-ums Homes.”
information, including a link to Chapter 718, the
Florida Condominium Act.

Question: I am new to condominium living, and want
to know if the association’s board is out of line, or
whether I am being overly sensitive. My unit was in
very bad condition when I bought it. It has been under
construc-tion ever since, unfortunately a matter of
months. Af-ter two months, complaints started. A
member of the board has started contacting me to
check on the status. Does the law give them the right to
tell me what to do in my house? I also did not like the
landscaping around
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my home, and bought some better landscaping and had
it installed. What do you think? — P.R. (via e-mail)

Answer: Condominium living is an eye-opener for
some. Florida’s courts have consistently said that al-
though we are the kings of our castle, our fiefdom must
yield in condominium living for the collective good.

While the association normally has no concern about
what happens behind closed doors, remodeling jobs are
a frequent source of contention. After all, your neigh-
bors may be affected by noise from your contractors,
workers coming and going, dust and dirt, etc. Many
associations regulate interior renovations for these
reasons, and some even prohibit extensive remodeling
during certain times of year (such as the holidays and

winter “season” months).

As to the landscaping, even though you thought you
might be “improving” the area, the outside area is typi-
cally “common elements,” even if it is near your home.
This is within the exclusive jurisdiction of the board of
directors, unless the documents state that the area is a
“limited common element” and give you the privilege
to improve it.

Question: I have what may be a unique situation.
There is a retention pond in our neighborhood, which
is designated as a common area. There is approximate-
ly three feet of land between the edge of each lot and
the water’s edge. I like to fish in the pond, and the
board of directors does not have a problem with it.
One of the neighbors tells me I am trespassing and has

threatened to call the police. What is your opinion?
— C.R. (via e-mail)

Answer: It depends. Most documents confer ease-
ments of enjoyment on every parcel owner in the
common areas, for the purposes for which they are
intended. Since the lake is intended for water man-
agement, it is doubtful that your documents confer
the absolute right for you to use it for any other
purpose. If the association’s regulations permit fish-
ing, then you should be permitted to fish in the
lake, as long as you do not go onto someone else’s
property. Unless there is an access strip that allows
you to get to the lake, or unless you yourself own a
lakefront lot that would allow you to get to the lake,
you could not access the lake without trespassing.
You would not have the legal privilege to cross a
neighbor’s lot. W
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For the past two months, this column has been dedi-
cated to a study of common issues confronted by
community associations when updating the constitu-
ent legal documents for their association. Today’s
column was supposed to continue that series, with a
discussion of insurance issues.

However, that topic seems rather unimportant
to me today.

This column runs every Thursday. My weekly routine
usually consists of drafting an outline for the follow-
ing week’s column on Friday, writing it over the week-
end, editing it on Monday morning, and submitting
it to The News-Press editors by Monday afternoon
for my deadline.

This past Friday, before I dove into my typically hec-
tic workday, I received an early-morning telephone
call. I was told that my dear friend and partner, E.
Austin White, passed away unexpectedly the previ-
ous evening, at the age of 56.

Like me, Austin was a community association lawyer,
primarily focusing his practice on assisting condominium
and homeowners’ associations in their daily operations.
Austin practiced in both the Naples and Fort Myers of-
fices of Becker & Poliakoff, and served as counsel and

trusted adviser to many local community associations.

Austin had practiced law in Florida since 1976, relo-
cating his family and his practice to Naples in 1999.

WWww.beckerlawyers.com
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Colleague Made Difference in SW Fla.

Fort Myers The News-Press, September 29, 2005

During the past six years, I came to know Austin as
an immensely talented attorney, a caring and com-
passionate man, and one of the world’s truly good
guys. Austin had an uncanny knack for engendering
confidence and trust, qualities that are sadly becom-
ing more scarce in my profession.

In addition to his association clients, Austin was also
greatly regarded for his skills in land use and real
estate development law, a craft he plied for some of
Florida’s largest developers.

Austin took great pride in drafting documents for
developers that would not only address the develop-
er’s business objectives, but also work for the com-
munity after the developer had sold out the project
and moved on. His legacy will live on in many local
communities, such as Reflection Lakes and Spanish
Wells, where his legal work serves as the constitution
for the community.

I knew Austin well enough to know that while he
would be proud to be remembered for his legal tal-
ents, it is more important to remember him as a per-
son. The center of Austin’s world was his young son,

Robert Jackson White, whom he leaves behind to

cherish his memories.

Austin was raised in Bethesda, Md., and graduated
from Gonzaga High School in Washington, D.C., in
1967. He was an outstanding athlete and was later in-

ducted into the Gonzaga High School Football Hall


mailto:jadams@becker-poliakoff.com
http://www.becker-poliakoff.com
mailto:bp@becker-poliakoff.com
http://www.becker-poliakoff.com

2

of Fame. He received a degree in criminology from
the University of Maryland in 1972 and obtained
a law degree from Stetson University College of
Law in 1976.

He is survived by his son, Robert Jackson White,
his mother, Joan White, sister Nettie White and her

daughter Emily Rose White. Austin loved life and
cherished the time he spent with his beloved son,

Jackson. He'll be greatly missed by many friends and
family and all those touched by his fun-loving spirit.

Austin was one to look for the positive side of all
things. Since this column is intended to give prac-
tical advice, my advice is to keep things in per-
spective when sweating the small stuff, take time
to smell the roses, and tell those you should that
you love them, every day. m
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Condominium Leasing Rights Frequently Amended

Question: Our community consists of 1,200 homes.
There are 20 housing clusters, each with its own associ-
ation. The overall project is governed by a “Community
Services Association,” with an elected board of direc-
tors, to whom the general manager reports directly. My
question is whether we are entitled, under Florida laws,
to know the salaries of the general manager, and those
who are employed by the master association. — N.B.
(via e-mail)

Answer: I am assuming that your master association
is a “homeowner’s association” governed by Chapter
720 of the Florida Statutes. In this regard, Section
720.303(4)(j)4 of the law states that any records which
“identify, measure, record, or communicate financial
information” are part of the “official records” of the as-
sociation, and therefore subject to inspection by any ho-
meowner, after 10 days’ written notice. Employee salary
information would appear to fall within that category.

However, there is also a list of documents that are
specifically exempted from the definition of “official
records,” and which are not available for inspection.
These include attorney-client privileged documents,
information the association obtains in connection with
the approval of a sale or lease of a parcel, and certain
medical records. Further, the law exempts “disciplinary,
health, insurance, and personnel records of the associa-
tion’s employees.”

The law does not define what is meant by “personnel
records.” In my opinion, the definition of “personnel
records” is broad enough so as to include employee sal-
ary information, at least on an employee-by-employee
basis. Therefore, I believe those records are not to be
made available by the association. However, the law is
not entirely clear on this point.

Conversely, if all of the clusters in your development are
made up of condominiums, then your master association

BECKER & POLIAKOFF, P.A.

iswhatisknowmsa‘condominiummasterssociation.”
Inthatcasethereisnoexemptioninthegoverninglaw
(Chapter718)forpersonnelrecordsandthesalaryin-

formationwouldneedtobemadeavailable.

Question:My questia ivolves hov pu define a quo
rumfora“‘meeting”ofourassociation’sboardwhich
entitlesownerstoattendaboardmeeting Areboard
membersallowedtosende-mailstoeachotherdiscuss-
ingassociationbusiness?Statedotherwise,doese-mail
constituted‘meeting’oftheboardofdirectorsr—B.D.
(viae-mail)

Answer:wouldreferyourattentiontoaseriesofcol-
umnsiwrotecalled“CommunityAssociationSunshine
Law,Coursel101,’whichareavailableonthelnternet.
Thearticlesraninaseven-partseries,startingonjan.
20,2005 Theserieswasalsoproducedintoawritten
bookletwhichisavailableatvariouseducationalsemi-
nars.

As stated o Rge 3 of the bklet, this is definiteh
grayareainthelaw.

Inthedaysofold ifDirectorAwrotealettertoDirec-
torsB,C,DandE thatletterwasnotameetingbe-
causetherewasno‘gathering’oftheboard IfDirector
BrepliedwithalettertoDirectorA andcopiedDirec-
torsC,D,andE thatletterwaslikewisenota“meet-
ing,"althoughtheletterswouldbeconsideredpartof
the 6fficial ecords” and would need tetmdmed in

the associatia’s files.

Nowcorrespondencewhichusedtotakeacoupleof
daystobereceivedisreceivedwithinacoupleofsec-
onds Weknowthatmanyboardmemberssetupboard
e-mailgroupsanditemsofassociationbusinesscan
be debated by e-mail ad infinittenthe point wher
notonlydoesthedevelopmentofideasoccurdecisions
may actually be made.

WwWw.beckerlawyers.com
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To throw a bit more sauce into that mix, there are also
situations where an agent or executive officer of the as-
sociation (such as a board president or community as-
sociation manager) may already have the authority to
do something, but would like to “poll” the other board
members for support. If the president already has the
authority to take a specific action (for example, counsel-
ing an employee about perceived problems), does get-
ting e-mail support for that action turn it into a vote?

These are all questions that will need to be sorted out by
the courts, the relevant enforcement agency, or prefer-
ably through further guidance in the governing statutes.
In my view, until the law is written otherwise, e-mail
interactions are not technically “meetings.” However, 1
am aware of at least one case where a condominium as-
sociation received a stiff fine for conducting all of the
association’s business through e-mail, and never hold-
ing board meetings.

Therefore, discretion is clearly the better part of valor
(not to mention legal protection) when in doubt.

Question: I live in a condominium association with an
annual budget of more than $1 million. The 2004 audit

has still not been received. Am I correct in believing
that the law requires this to be done by March 31 of
each year. What are the consequences for non-compli-
ance with the statute? — N.P. (via e-mail)

Answer: Section 718.111(13) of the Florida Condo-
minium Act requires an association with receipts in ex-
cess of $400,000 to produce an annual audit. The only
exception permitted by the law is if your members have,
by majority vote, voted to waive the audit and permit a
lower-level financial report. This vote must take place

before the end of the fiscal year.

Assuming that no waiver vote was taken, the report
must be made available no later than 120 days from the
end of the fiscal year. The association is not required
to mail out the audit, but instead can mail out a notice
that the audit is available, free of charge, for those who
want it.

Failure to comply with the association can result in ad-
ministrative action against the association by the Divi-
sion of Florida Land Sales, Condominiums and Mobile
Homes. The association could be subject to a fine of up
to $5,000 for repeated violations of the statute. W
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Today’s column is the ninth part of our series about
updating the legal documents for your community
association. In the first eight editions we learned
some basic definitions, discussed the functions of
the constituent documents, considered the proce-
dures for presenting proposed amendments, analyzed
the required votes for amendments, looked at rental
amendments, considered guest usage restrictions and
talked about transfer restrictions.

Today’s topic: insurance requirements for condo-
minium associations. The Florida condominium law
simply provides that an association must maintain
“adequate” insurance. The law does not define what
“adequate” means, nor generally the required types
of insurance which an association may carry. In my
opinion, it is important for the declaration of condo-
minium to specifically guide the board on what type
of insurance requirements apply to the association.
The following is a list of the different types of insur-
ance coverage generally applicable to condominium
associations.

* Casualty insurance: This is the insurance policy
that pays to reconstruct the property after a ca-
lamity such as a fire, tornado or hurricane. State
law mandates the condominium association’s in-
surance of the structures. The statute should be
carefully consulted for an understanding of ex-
actly how the line is divided between the associ-
ation’s insurance obligations and the obligations
of the individual unit owner. Contrary to popu-
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lar belief, insurance and maintenance obligations
may be entirely different for the same item. For
example, most documents require the unit owner
to maintain interior doors, while state law re-
quires that they are to be insured by the associa-
tion. Often, older condominium documents will
impose stricter insurance requirements than what
is generally available in the market. For example,
while many documents require full replacement
cost insurance, most associations now place in-
surance which contains a deductible. A well-
written set of documents also will discuss how
deductible expenses are allocated in the event of
an uninsured or under-insured loss.

Flood insurance: Many condominium associa-
tions carry a master policy of flood insurance.
For communities located in federally designated
flood hazard areas, mortgages will not be written
unless adequate flood insurance is in place. The
condominium statute states that an association
“may” carry flood insurance. As stated in my Sept.
9, 2004, column, I believe that flood insurance is
legally required under the auspices of “adequate
insurance” in many situations, and is a good idea
in every case. In any event, the declaration of
condominium should contain clear guidance on
this point.

Liability insurance: The general liability insur-
ance policy is the insurance the association buys
for most types of personal injury claims. For ex-
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ample, if someone trips on the property and files
a suit, the general liability policy is the insurance
that provides protection. I recommend that the
declaration specifically require the board to ob-
tain liability insurance. Many older documents
require minimal amounts of insurance (such as
$300,000), which is no longer commensurate
with modern day risks.

* Workers’ compensation: Unless the associa-
tion employs four or more employees, workers’
compensation is not legally required. However,
many associations which do not employ four or
more people still purchase a “minimum premium
policy.” The purpose of the minimum premium
policy is to provide stop-gap protection in the
event an uninsured worker is injured on asso-
ciation premises. The benefit of workers’ com-
pensation is that it is the exclusive remedy for
injured workers, meaning they cannot sue, but
are entitled to a legally stipulated schedule of
benefits to compensate them for their injuries.
This should again be addressed in the declara-

tion of condominium.

* Fidelity bonding: Sometimes called “crime cover-
age,” “employee dishonesty coverage,” or “fidelity
bonding,” this type of insurance is basically de-
signed to protect against theft or embezzlement
by employees, directors, management personnel,
or others who might have access to association

requirement that the minimum amount of the
fidelity bond be equal to the maximum amount
of money that could be stolen (i.e., the maximum
amount of money on deposit in all association ac-
counts at any given time). Since this is a fluctuat-
ing number, the association should make certain
that adequate coverage is in place, particularly in
situations where large amounts of money may be
at hand due to a special assessment. Although
the law sets the minimum amount of coverage
required, I think it is a good idea for the docu-
ments to contain a specific obligation for fidelity
bonding, so that the layman board member who
may not read the law will know from reading his
or her documents that the bond is required.

Directors and officers liability insurance: Usu-
ally called D&O insurance or E&O (errors and
omissions) insurance, this is one of the most im-
portant policies for the association. The purpose
of the D&O policy is to provide coverage in a
defense (a lawyer) if a suit is brought against the
association (other than for personal injury) or its
directors. I do not believe anyone in her right
mind would serve on an association board that
did not have D&O coverage, and I strongly be-
lieve it should be mandated through the declara-
tion of condominium, not a permissive decision
to be made from time to time by the board of
directors or property manager.

funds. It is important to understand that a man- Next week, we will take a look at insurance issues

agement company having its own fidelity bond ~ applicable to homeowners’ associations, and if space
may not be sufficient to protect an individual as-  permits, discuss the provisions regarding repair of

sociation. For condominiums, there is a statutory ~ property after casualty. B
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Director May Vote, Even with a Conflict of Interest

Question: The secretary on our board also works for
our management company and votes on all issues re-
garding contracts. This appears to be a conflict of in-
terest. I know that a board member may abstain from
voting because of a conflict of interest, but where in the
statute does it state that the board member cannot vote
if there is a conflict of interest. — R.R. (via e-mail)

Answer: First, I assume that the association’s secretary is
also a board member. You are correct that a board mem-
ber may abstain from voting in the event of a conflict of
interest. In the condominium setting directors may only
abstain from voting when there is a conflict of interest.
In a homeowner’s association setting the relevant stat-
ute does not limit abstentions to only conflict of interest
situations, and thus a director in a homeowner’s asso-
ciation can abstain from voting for some other reason
as well. However, neither the Condominium Act nor
the Homeowners Association Act state that a director
cannot vote when there is a conflict of interest.

Notwithstanding, when there is a clear conflict of inter-
est, a director should abstain from voting based upon
fiduciary duty. For example, if a vote being taken by the
board dealt with granting approval for a unit owner to
take some type of action (for example, enclosing a lanai),
if the unit owner was on the board he should abstain
from voting on that issue. Similarly, if your board was
voting on an issue that dealt with the contract with the
management company, the board member who works
tor the management company should abstain from such
a vote, and should excuse himself or herself from the
room while the issues are being discussed.

As relates to contracts, there is a specific section in
the Florida Not-For-Profit Corporation Act, Section
617.0832, which provides that a contract between a
corporation and one of its directors will not be void or
voidable because of such relationship or interest if cer-
tain criteria are met.

BECKER & POLIAKOFF, P.A.

Firstthefactofsuchrelationshiporinterestmustbe
disclosedorknowntotheboardwhichauthorizesthe
contract by a sufficient vote without counting the votes
oftheinteresteddirector.Secondlythefactofsuch
relationshiporinterestmustbedisclosedorknownto
themembersentitledtovoteonthecontractandthey
authorizeitanywayFinallythecontractmustbefair
andreasonableastothecorporationatthetimeitis

authorizedbytheboard.

Question:Ourdeveloperwantstocompletethetransi-
tionofcontrolofourcondominiumassociation(turn-
over) putmembersoftheassociationdonotwantto
assumecontroluntilthedevelopertakescareofseveral
outstandingissues.Canwestoptheturnoverbyrefus-
ingtosignoff?Canwestoptheturnoverbyrefusingto
appearattheturnovermeetingandensuringthatless
thanaquorumattends®>—E.A (viae-mail)

Answer:Youmayknowthatdevelopersarerequired
bystatutetoturnovercontrolofacondominiumas-
sociationbyacertaindatethatisdeterminedbythe
datethatathresholdpercentageofunitsaresoldinthe
developmentMostgoverningdocumentsalsopermit
thedevelopertoturnoverovercontrobftheassociation
atanytimepriortothestatutorilyrequireddates.

The“turnovermeeting’doesnotrequireaquorumof
membersnonsthemembershiprequiredtoformally
acceptorevenacknowledgetheassumptionofcontrol
oftheassociation.Ifthedevelopergivespropernotice
oftheturnovermeeting thenthedeveloper-controlled
boardofdirectorsmayresigntheirpositionsandmake
thestatutorilyrequireddocumentsavailableforpickup
bythemembershipIfthemembershipdoesnottake
stepstoelectanewboard therewillsimplybeanas-
sociationwithnoboardofdirectors.

Thereforeyoucannotstopaproperlynoticedturnover
of a condominium association. However, you may be
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comforted to know that any claims the membership or
association has against the developer are not affected by
the turnover. Any “sign-oft” that the new board grants
should be limited to an acknowledgement of receipt of
documents only, and should not address any substantive
issues.

Question: I have a question about whether someone
who is not a unit owner in a condominium can run for
the board. I manage a condominium where a husband
and wife live in the unit, but only the wife’s name is on
the deed. The husband has submitted a candidacy form
to run for the board of directors. Our condominium
documents are silent on the issue. Can the husband run

for the board? — C.F. (via e-mail)

Answer: The only requirement for service on a con-
dominium association board established by law is that

candidates must be natural persons at least 18 years
old. Further, convicted felons are not entitled to serve
on an association board unless their civil rights have
been restored.

The condominium documents, usually the bylaws,
can impose additional criteria for board membership,
such as term limits and ownership requirements.
However, in the absence of the requirement for own-
ership in the condominium documents, there is no
such requirement in the law.

Therefore, assuming that the association’s legal coun-
sel agrees that the documents are indeed silent on the
issue (managers are precluded by law firms rendering
legal opinions), the resident/husband, even though
not a titleholder, should be permitted to stand
for election. W
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Today’s column is the 10th part of our series about
updating the legal documents for your communi-
ty association. In the first nine editions we learned
some basic definitions, discussed the functions of
the constituent documents, considered the proce-
dures for presenting proposed amendments, analyzed
the required votes for amendments, looked at rental
amendments, considered guest-usage restrictions and
transfer restrictions, and discussed condominium in-
surance requirements.

Unlike the condominium requirements discussed last
week, the Florida statute applicable to homeown-
ers’ associations, Chapter 720, makes no mention of
HOA insurance requirements. Rather, the standards
for the HOA will be set by the governing documents
and concepts of good business judgment and fidu-
ciary responsibility. Like its condominium cousin, the
homeowner’s association board will want to ensure
the governing documents provide guidance and a di-
rective to obtain liability insurance, fidelity bonding
and workers’ compensation, if required.

The HOA’s governing documents will also usually re-
quire the association to obtain hazard insurance (fire,
windstorm and hurricane, flood, etc.) if there are com-
mon area structures, such as a clubhouse or meeting
facility. Hazard insurance on the individual homes is
a bit trickier. Many homeowners’ associations oper-
ate in a quasi-condominium setting, and insure the
basic building structure against casualty losses. This
is especially true in attached-dwelling communities,
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Insurance Should be Boards’ Business

Fort Myers The News-Press, October 13, 2005

such as town house communities, “quads,” and simi-
lar structures with party walls. In these cases, since
there will be no default to the condominium statute
for guidance, the documents need to be carefully and
precisely written as to who is responsible to insure
what, against what type of losses, and who will be as-
sessed (the individual owner or all members of the as-
sociation) if there are insufficient insurance proceeds
for rebuilding.

Another issue occasionally confronted by associa-
tions involves scenarios where a homeowners’ as-
sociation amends the governing documents to take
over maintenance of a particular part of the indi-
vidual homes, such as the roofs. In such cases, it
is important to make sure that the insurance and
repair after casualty clauses in the documents also
match up. Otherwise, the individual owners and
the association could each be thinking the other is
insuring the roofs, only to find out that no one has
done so.

Finally, an issue often confronted in updating
documents is whether, in a typical HOA setting
of single-family detached homes, the association
has any business in whether owners carry insur-
ance, or whether they should be permitted to
“self-insure.” I submit that as a consequence of our
recent hurricane experiences, it is entirely appro-
priate for a homeowner’s association to make sure
that individual homeowners carry adequate insur-
ance to rebuild their homes after a calamity such
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as a hurricane. Otherwise, everyone’s property val-
ues could suffer if homes in the neighborhood sit
unattended for months or years, with the owners
choosing to have “walked away,” and a likelihood
that nothing will happen until a bank forecloses
a delinquent mortgage or a real estate investor
sees an opportunity.

Next week, we will take a break from the amend-
ment series and talk about the Florida Advisory
Council on Condominiums, which is coming to
town. The week following, we will pick up the se-
ries again with a discussion of amendments to the
governing documents regarding the repair of com-
munity assoclation property after a casualty, such as a
fire, flood, or hurricane.

LEE COUNTY LOSES POPULAR MANAGER
I am saddened to report that Beatrice Diller, a well-
known community association manager in Lee

County, passed away recently, after a courageous bat-
tle with cancer.

Those of us who called Beatrice a friend, business
associate, or steward of our community, mourn her
untimely passing at age 53. Beatrice was the owner
of Top Management, one of Lee County’s most well-
respected management firms, and one of the longest-
tenured woman CEQOs in a somewhat male-domi-
nated business.

I will always remember Beatrice for her unflap-
pable nature, her calmness during periods of cri-
ses, and her knack for finding practical solutions to

tough problems.

Beatrice served as longtime adviser to local communi-
ties such as Kelly Greens, Cinnamon Cove and Har-
bour Isle. Her leadership in those communities, and
many others, will long be remembered, and missed. B
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It's Never Too Early to Learn How Association Works

Question: I live in a new development that is set
up as a homeowner’s association. Our builder/de-
veloper is preparing to turn over control of our as-
sociation to the homeowners. I was wondering if
you could point me toward some resources, a Web
site, or other materials that would help us pre-
pare. Our board of homeowners has not yet been
elected, but a group of our homeowners is try-
ing to understand the process so that we can op-
erate our community in an orderly and efficient
manner.— M.W. (via e-mail)

Answer: I am not aware of any Web-based resources
directly on point.

I am aware of one book geared toward the operation of
homeowners’ associations in Florida which many read-
ers have told me is a concise and understandable lay-
man’s guide to operations of homeowner’s associations.
It is called “The Homeowners Association Manual,”
Fifth Edition by Peter Dunbar and Marc Dunbar, cre-
ators of a similar guide for condominium associations. I
believe it is available in most large bookstores, and can
be ordered online as well.

Your community is fortunate to have a group of inter-
ested citizens who want to protect your investment. As
a practical matter, there is little that you can do legally
until elected to the board. However, that does not mean
that you should not understand the process and, so to
speak, have your ducks in a row.

Those who are interested in serving on your associa-
tion’s board should study the governing documents for
the community; the declaration of covenants; articles
of incorporation; bylaws; and rules and regulations (if
there are any).

I would recommend that your homeowner’s association
retain an attorney who is conversant in this area of the
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lawtobeavailableforconsultationasquestionsarise.
Youshouldalsodeterminewhetherthecommunityis
goingtobeself-managed orifyouaregoingtohirea
managementcompanyMostmanagementcompanies
willprovideproposalsandfree-of-chargeinterviews,
evenbeforetheturnoveroccurs.Youwillalsowantto
establish elationships with a defied public accoun
tantandaninsuranceagent.

Homeowners’associationsgovernedbyChapter720
oftheFloridaStatutescomeinallshapesandsizes.
Some lwve housands d¢ nembers, ovn sgnificant
assets(golfcourses,clubhouses,etc.)andemploy
scoresofpersonnel.Othersjurisdictionmaybelim-
itedtoownershipofastreet,orsomeotherminimal
commonareaandtheenforcementofcovenantsand
restrictionsforthecommunity.Theexactnatureof
yourcommunitywilllargelydictatehowmuch“due
diligence’isnecessarytopursueinconnectionwith
yourturnover.Attheleast,youneedtoinsurethat
thecommonareasareproperlydeededovertothe
associationfreeandclearofliensandencumbrances.
Youshouldalsoinventorythecontractstowhichthe
associationisapartysothatyouareawareoftheas-

sociation’scontractualobligations,contractrenewal
dates,andthelike.

Moresubstantialassociationsintermsofsizeandju-
risdictionwillalsoneedtolookatissueslikesurface
watermanagement,personnel,andcommonareawar-

rantyissues.

Oneofthemostimportantthingsfortheassocia-
tionwhenyoutakeovercontrolistomakesurethat
allrequiredinsuranceisinplace Manyassociations
do wt arry drectors md dficer’s lability nsur-
ance pior o tirnover, ad me d he frst aders ¢
businessshouldbetomakesurethatyourvolunteer
directors ad dficers ae potected gainst hwsuits
through insurance.
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If your community was created after Oct. 1, 1995, the
developer must also comply with the turnover require-
ments found in Chapter 720 of the statute applicable to
homeowners’ associations. In general, this requires all
of the books and records of the association to be turned
over from the developer-controlled board, to the home-
owner-controlled board, within 90 days of the turnover
meeting. Good luck.

Question: We have 31 members in our association. My
question is how you determine what a “majority” is for
voting purposes. For example, if 15 votes favor a mea-
sure, 14 vote against, and two do not vote, is that “ma-
jority approval,” or do we need 16 votes? Can you shed
any light on this issue. — G.O. (via e-mail)

Answer: This is a common question, and unfortunately
there is no one-size-fits-all answer.

First, you need to read each of the governing documents
for your community; the declaration of covenants, arti-
cles of incorporation, and bylaws. Each of them should
spell out specific voting requirements for certain actions,
such as amendments of each of those documents.

In a homeowner’s association, each home (usually re-
ferred to as a parcel, lot, or unit) is normally assigned
one vote, which is called a “voting interest.” Let us
say for example that the bylaws provide that they can
be amended “by a majority of the entire voting inter-
ests.” Here, it is clear that you would need 16 votes
for an amendment.

Conversely, the bylaws might say something like
“these bylaws may be amended by a majority of the
voting interests present and voting, in person or by
proxy, at a duly called meeting of the association at
which a quorum is present.” In this scenario, you
would only need to establish a quorum for a meeting
(typically 30 percent in a homeowner’s association)
and the majority of those who vote (in person or by
proxy) would carry the measure. Therefore, in your
example, the measure would carry with 15 in favor,
14 opposed, and two not voting.

Unfortunately, many documents are not clearly writ-
ten on this point. For example, if the bylaws simply say
that they may be amended by a “majority vote,” does
this mean a majority of the entire voting interests, or
only a majority of those who vote? While Robert’s
Rules of Order suggest that voting is based upon those
who actually vote, Robert’s Rules of Order are not part
of Florida’s law, and are not incorporated into many
documents. Further, even if the documents incorporate
Robert’s Rules, I am aware of at least one condominium
arbitration decision which found that a majority of the
entire voting interests would need to approve the mea-
sure under that language.

In order to protect the board of directors from challenges
to association actions, when in doubt, ask the associa-
tion’s attorney for an opinion on the required vote to pass
a particular measure. An attorney experienced in this
area of the law should be able to provide an answer with
minimal research and expenditure on your part. H
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The Florida Advisory Council on Condomini-
ums will be coming to Fort Myers on Monday,

October 24, 2005.

The Council was created by the Florida Legislature
during the 2004 legislative session, and held its first
meeting in January of this year. The Council con-
sists of 7 members, 3 of whom are appointed by the
Governor, two being appointed by the Speaker of the
Florida House of Representatives, and two appointed
by the President of the Florida Senate.

Council members serve two year terms, with seats
taking effect on October 1 and ending on September
30. Council seats are staggered, so that 3 members
are appointed in odd numbered years (2005, 2007,
etc.) and 4 members are appointed in even numbered
years (2006, 2008, etc.)

The Advisory Council was an idea that was tried in
the early 1990s, and was abolished by the Legislature
as its meetings were poorly attended by condo dwell-
ers. Because of all of the recent focus on the balance
of rights and responsibilities between association
members and boards, the legislature apparently felt
the idea was worth another go.

The Council has held 5 meetings so far. The
first two were held in Tallahassee and were or-
ganizational in nature. Subsequent meetings

have been held in Panama City Beach, Miami,
Orlando, and Fort Lauderdale. The Council has
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Condo Council Coming to Area

Fort Myers The News-Press, October 20, 2005

held its “public input meetings” at times that
will enable working people to attend, either
Saturdays or evenings.

The October 24th meeting in Fort Myers will begin
at 5:00 P.M., and will run until 10:00 P.M., or until
all public input has been heard. The meeting will be
held in the Seven Lakes Condominium Community,
which is located in South Fort Myers, on U.S. 41, di-
rectly across from the Bell Tower shopping complex.

Members of local legislative delegations are typi-
cally notified of and invited to attend Council
meetings, and 5 of the 6 meetings have been at-
tended by at least one member of the Legislature.
Turnout at Council meetings so far has been spo-
radic, with Miami’s meeting drawing a crowd of
nearly a hundred, while the Orlando meeting only
attracted about 10 participants.

The Council’s purpose is to listen to what members
of the public have to say about condominium living,
and make recommendations to the Legislature as to
whether the laws need to be changed, and if so, how.
The Council is specifically tasked with reviewing the
role of the Division of Florida Land Sales, Condo-
miniums, and Mobile Homes, the state agency that is
responsible for enforcement of the law. Among other
responsibilities, the Council is to determine if the
Division’s education of its condominium constitu-
ents, both unit owners and board members, can be
improved.
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There are many opposing points of view about the
best way to encourage peace and harmony in condo
living. The so-called “consumer advocates” typical-
ly rail for a more punitive regime, such as the levy
of personal fines against board members if the law
(or their interpretation of it) has been violated. On
the other end of the spectrum, some feel that ho-
meowners’ associations seem to get along just fine
without mandatory government regulation, and
that condominium associations would be less frac-
tious if governed like most corporations, under the
law of contract.

The Council has focused much of its effort on the
appropriate role for the new Office of Condomini-
um Ombudsman, which was established by the same
law that created the Advisory Council. The Council
has met with the Ombudsman twice, and has also
reviewed his legislative recommendations, which in-

clude four year term limits for all board members, and
a proviso that no person could hold the same office,
such as serving as president of the board, for more
than one year.

The Council has voted to issue a report of recom-
mendations to the Legislature in late November or
early December of 2005. So the Fort Myers meeting
may be the last chance for public input before the
Council’s recommendations are made. Whether you
are for more laws, less laws, different laws, or no laws
at all, this is your chance to be heard.

The Council will also be meeting the following day,
Tuesday October 25, 2005 at 10:00 a.m., to work on
its report. The meeting will be held at 14241 Me-
tropolis Avenue, Suite 100, Fort Myers, Florida. This
meeting is also open to the public, although no public
testimony will be taken at the Tuesday meeting. W
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Focus on Correct Terminology to Understand Budgets

Question: Our manager has suggested that our
board switch over to what she refers to as “cash flow”
reserves. I think we should keep high reserves, and
do not favor reducing them. We have many elderly
owners in our condo who cannot afford large special
assessments, and that is why we keep a healthy re-
serve fund. Our manager says that we can lower our
monthly maintenance fee, but still have a full reserve
fund. I don’t understand this, could you please ex-

plain. (A.L., via email).

Answer: With the exception of “sunshine law” ques-
tions, I get more inquiries about budgets and reserves
than any other topic. The laws are a bit complicated,
but manageable to understand, if you focus on the
correct terminology.

Your association’s annual budget has two parts, the
operating side and the reserve side. The operation
budget covers insurance, professional fees, payroll,
management, and other day to day expenses. In most
associations, the board adopts the operating budget,
without the need for approval from the association
members.

The reserve side of the budget is for items that are
usually addressed less than annually, called deferred
maintenance and capital expenditures. The condo-
minium statute requires that reserves be set up for
building painting, roof replacement, pavement re-
surfacing, and any other capital expense or deferred
maintenance item that exceeds $10,000.00.

Each reserve account must be funded based on a
mathematical formula which takes into account
the useful life and replacement cost of the item.
The board must “fully fund” each of these reserve
accounts through the annual assessment, unless
the owners vote to reduce or waive the fund-
ing of the accounts. Such accounts, when fully
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funded,areknownas“straightlinefunding” By
law,thereservescanonlybeusedforthepurpose
forwhichtheyhavebeenaccruedunlessavoteof
theownersistaken.

The Cash flov” orpooling” method ofserves is stil
theoreticallyafullyfundedaccountInsteadofsegre-
gatingeachreserveitem theaccountsare‘pooled”.
Theassociationattemptstopredictinagivenyear
whenacapitalassetwillneedtobereplaced,and
fundingisadjustedeachyear.Unlikethestraight
linemethod,moneyinthe‘pool’canbeusedforany
properreservepurposewithoutavote.

The ash flov law is fiyrnev, so iemains to be
seen if it 1§ # isarked up to b€ne benefit for
the boad is gater flexibiliy.

Theboardhastheauthoritytoswitchfromstraight
line funding tash flov funding as log as the
properdisclosuresaremadeinthereserveschedules.
Howevergxistingfundsirstraighdineaccountscan-
notbemovedovertothepooledfundunlessavoteof
theassociationmembersistaken.

Question:Wearchavingadebateinouthomeown-
ersassociationastowhetherthelawrequiresminutes
ofourboardmeetingstobemailedout. Ourboard
meetswhenmanyofourresidentsareatworkand
therecordsarekeptintheSecretary’shome sincewe
donothaveamanagementcompanylsaythatthe
minutesmusteitherbepostedormailedouttoour
members Isthatcorrect?(IM.L. viaemail).

AnswerNo.

Chapter720oftheFloridaStatutes thelawapplica-
bletohomeownersassociations,requiresminutesto
bekeptofallboardmeetings,andmaintainedforat

least 7 years (I recommend maintaining board min-
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utes perpetually). The minutes are part of the “official
records” of the association, and are available for in-
spection and copying by any homeowner, on 10 days
written notice to the association.

However, there is no requirement in the law that the
minutes be mailed out or posted. Obviously, boards
should strive to keep the association members in-
formed of the community’s business, and mailing
out minutes is a good way to do so. However, this
entails both expense and the need for volunteer la-
bor, which are often both stiff challenges in asso-
ciations, particularly smaller communities and self-
managed associations.

Posting the minutes is inexpensive, if there is a place
to do so. Setting up a website is an alternative, as is an
email list so the minutes can be sent out. A newsletter
is another alternative.

You might consider volunteering to help your board
by getting the minutes published in one of these
manners. In my experience, they would likely jump at
the chance for some help

Question: Are the documents created by a profes-
sional property management company employed by

a homeowners’ association board subject to the same
“official records” rules as those created by the board

itself? (R.F,, via e-mail).

Answer: Section 720.303(4)(a) through (1) of the
Florida Homeowners’ Association Act defines “offi-
cial records”. Subsections (a) through (k) of that sec-
tion identify items such as plans and specifications,
articles and bylaws, meeting minutes, contracts and
financial records, all of which are undeniably records
of and pertaining to the association. Such items are
clearly official records of the association, regardless of
their authorship.

Subsection (1) of section 720.303(4) includes,
“All other written records of the association not
specifically included in the foregoing which
are related to the operation of the association.”
The question then becomes, “what documents
created by a management company are “related
to the operation of the association?” Because
a management company is an agent of the as-
sociation, any documents not subject to confi-
dentiality under the statute that are created by a
management company on behalf of the associa-
tion are clearly included within the definition
of “official records”. H
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Talk about timing!

Today’s column was supposed to continue our series
about updating the constituent legal documents for
your community association, with today’s emphasis
on the provisions of the documents which provide
guidance about repair after casualty. Never in my
wildest imagination did I think that a late-October
column about disaster repair issues would qualify as a
“current events” piece.

As with Hurricane Charley 14 months ago, South-
west Florida took one directly on the chin from Wil-
ma. Like Charley, Wilma was moving at a brisk pace,
as far as hurricanes go, when it made landfall here.
As with Charley, although moderate flooding was ex-
perienced in some localities, we did not see the cata-
strophic storm surge that might accompany a slow-
er-moving storm of this magnitude. Additionally,
although there appears to have been widespread wind
damage, it does not appear to have been as intense as
when Charley made its more compact buzz-saw path
a bit further to the north on August 13, 2004.

Nonetheless, nearly every community association will
be dealing with post-hurricane repair issues, which
may be as mundane as cleaning up landscape debris,
or as significant as re-roofing buildings. Therefore,
while we will get back to the discussion of legal docu-
ment amendments in a couple of weeks, I would like
to pass on some post-hurricane tips for community
associations:

WWww.beckerlawyers.com
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Wilma’s Visit Means Dealing with Repairs

Fort Myers The News-Press, October 27, 2005

* Shore-Up: The first order of business for an as-
sociation is to ensure that the community can be
safely accessed as soon as the local government
authority has permitted entry back onto the prop-
erty. This will include clearing landscape debris
and assessing the premises for dangerous condi-
tions, such as broken glass, jagged metal, or ex-
posed electrical lines.

* Dry-In: As soon as the property can be safely
entered, the association must make sure that the
buildings are protected from further damage, par-
ticularly water intrusion. Although we were “for-
tunate” to have Wilma followed by some cool-dry
weather, there is no guarantee that it will hold. The
association’s insurance policies likely require taking
reasonable steps to mitigate damage. Appropriate
dry-in techniques will vary between different types
of construction, often involving patches or tempo-
rary roofs on high-rise buildings, and the ubiqui-
tous “blue tarps” on low-rise structures. Windows
and sliding glass doors may need to be boarded up,
although in some cases the building will need fresh
air circulation.

* Dry-Out: One of the most important steps in
preventing mold taking hold is to extract water
from the buildings. Keep in mind that even
though parts of a building may appear “dry” a
day or two after the storm, water “wicks” (sat-
urates into the gypsum-board and migrates
downward). This situation should be monitored
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closely, carefully, and continuously. A com-
mon source of dispute is when water invades
only a single unit, such as in a case where wa-
ter is wind-driven under a unit’s door, or enters
through a blown-out or leaky window. This is
especially problematic in many condominiums
because, even in late-October, a fair number of
units are still unoccupied by their seasonal resi-
dents. My general advice is for the association
to take the lead in getting the water out now,
and you can argue later about who should pay
the extraction costs.

Inspect and Re-Inspect the Units: I recommend
that the association inspect every unit within
its jurisdiction. Hopefully, the association has
a key. Remember, even if no problems are de-
tected a day or two after the storm, that does

* Engage an Expert: The best protection for the

association and the board of directors is to have
a qualified professional assist in post-disaster as-
sessment and remediation. This will typically be
an independent engineer or licensed construction
consultant. In my opinion, relying on a property
manager (who is not licensed to dispense techni-
cal advice), a contractor (who stands to benefit
from the advice given) or even an attorney (who is
trained in the law, but not engineering) is unwise.
Every situation will present different dynamics,
and under Florida’s “Business Judgment Rule”, the
board is entitled to rely on the opinion of profes-
sional consultants in deciding the best course of
action. Remember “haste makes waste”, and the
decisions the board makes next week, may be ex-
amined under a microscope next year.

not mean problems will not manifest themselves Next week we will talk about traps for the unwary in

sometime later. post-hurricane construction contracts. Wl
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Association Should Have Storm Shutter Specifications

Question: I live in a condominium on the second
floor. I would like to have hurricane shutters in-
stalled. I want roll-down shutters because the only
way to get to the back window of my unit is with a
very long ladder, making it difficult and costly to have
panels put up and taken down each time we have a
hurricane warning. The Board will not allow me to
install roll-down shutters because they do not want

anything permanent attached to the building. Is this
legal? RBC (via e-mail)

Answer: The association, through the board of direc-
tors, is charged with the responsibility of adminis-
tering and maintaining the common elements of the
condominium, which typically includes the exterior
of multi-unit buildings. Section 718.113(2)(a) of the
Florida Condominium Act prohibits any “material
alteration” of the common elements unless permitted
by the declaration or, in the absence of a provision in
the declaration, unless approved by seventy-five per-
cent of the owners. Therefore, the board is, itself,
restricted as to what it can and cannot approve to be
installed on the building.

However, Section 718.113(5) of the condominium
statute requires that the board adopt hurricane shut-
ter specifications, and further provides that any own-
er who proposes to install shutters in accordance with
those specifications must be permitted to do so. The
process of adopting hurricane shutter specifications
is part of the board’s rulemaking authority. All rules

enacted by the board must be reasonable.

Therefore, the answer to your question is a ques-
tion of fact concerning whether it is reasonable to
require you to endure the cost and difficulty of in-
stalling the panels in light of the board’s competing
desire and obligation to maintain the appearance of
the condominium. A 1995 decision from the Di-
vision of Florida Land Sales, Condominiums and
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Mobile Hanes’ abitration pogram does specifuly
include the difficujtinlosing theype of shutters
thatareapprovedbyacondominiumboardasone
considerationindeterminingthereasonablenessof
the specifiations.

Therefore, 8 bng & pur ward’s pecifications
meet he pplicable milding ode, he pecification
willbeupheldaslongasitis‘reasonable. What
maybe‘reasonable’inonetypeofbuildingmaynot
beinanother.

Inmyopinion,especiallyaftertheexperienceofthe
pasttwoyears,condominiumassociationsshouldgo
the‘extramile”inencouragingtheinstallationand
useofthurricaneshutters.Youarecorrectthatwhen
removablepanelsmustbeinstalledontheupperlev-
els of a buildipgan be difficult as a staap
proaches Manyownersareawayforthesummer,
manyarenotinadequatephysicalshapetobeclimb-
ingonladders(norwouldtheassociationwantthem
to) and finding néractors in Suthwest Horida is
alwaysachallenge letalonethedayortwobeforea
majorhurricanestrikes.

Permanent-type huricane shutter specifations an
beadoptedwhich ifconsistentlyapplied,should
haveminimalaestheticimpactonthebuildingsl
thinkyourboardshouldreconsideritsposition
onthisissue.

Questiondreadwithgreatinterestyourrecentar-
ticleregardingcondominiumrentalrestrictions We
ownasecond-hometypeofcondounitina46-unit
complexJamamemberoftheboard andweare
strugglingwithrentalrestrictions.

Ourrentalnumbershavenearlydoubledrecent-
lyandthisisslowlydestroyingthefamilyatmo-
sphere we bought into. The typical new owner is an
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investor-type buyer who is banking on apprecia-
tion, and renting to the hilt in the mean-time until
they can get their price. What they do not under-
stand is that the more rentals we have, the lower our
property values go.

I made a presentation on the topic at our last annual
meeting, and there was near unanimous support for

After further

study, including review of your past columns, it ap-

full rent restrictions for new owners.

pears that a “yes” vote would apply to any owner who
votes in favor of an amendment. We were thinking
of a different angle, such as stating that a unit owner
must hold title for a set time, say two to five years, be-

fore they could lease. Would that stand up in court?
S.K. (via e-mail)

Answer: Regulation of rentals is probably the most
contentious issue in condominium governance.
While you say that more rentals hurts property val-
ues, your neighbor may feel the exact opposite. I can
tell you that it is harder to get mortgage financing in
a project with a high percentage of rental units.

Each community must address their rental situa-
tion individually, there is no one-size-fits-all answer.
What works for a “55 and over” mobile home park
primarily populated with seasonal retirees would
have little relevance to a beach-front condo with a
rental program.

Florida’s condominium law was amended effective
October 1, 2004 to provide that any amendment
restricting unit owners’ rights relating to the rental
of units applies only to unit owners who consent to
the amendment and unit owners who purchase their
units after the effective date of that amendment.

I feel that an amendment which requires a person to

hold title for a set time before leasing would be up-
held, if done as a properly enacted amendment to the
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declarationofcondominium Howeverunderthe
newlawyoucouldnotapplythatclauseretroactively
toanyonewhodidnotconsenttotheamendment.
Humannaturebeingwhatitiswhywouldanyone
consenttotheamendment®Peopledonotthinkitis

faifortheimextdoomeighbortochavegreatemwights
thantheyhave.

Althoughthecourtshavehistoricallyfrownedupon
creatingdifferentclassesofownersthrough“grand-
fatheringdates” Ibelievethatthenewlawleaves
associationswhowishtoenactrentalrestrictions
withlittlechoicebuttousea“grandfathering”ap-
proachlIbelievethatyoucouldwriteanamend-
mentthatsaysthatpeoplewhotaketitleafteracer-
taindatewouldhavetoholdtitletotheunitfora
settimebeforetheycouldrent Youwouldbasically
be‘grandfathering”allownersasoftheeffectivedate
oftheamendment.

Legalcounselcompetentincommunityasso-
ciationlawshouldbeengagedtopreparethe
amendment,providetheboardwithanopinion
astotherequiredpercentageforadoptingit,
andalsoassistwiththeproceduralaspectsof
adoptionoftheamendment,includingprepara-
tionofthevotingmaterialsandrecordingthe
amendmentifithasbeenapproved.

Question:Weareasmallhomeowners’associa-
tion(100homes)andwanttolookatmanage-
mentalternatives Whatisthebestwaytose-
lectamanager?fHowdoweknowiftheyare
meetingourneeds?R.J.(viae-mail)

Answer:Therearebasicallytwotypesofman-
agementarrangementscommonincommunity
associations.Thefirstistheon-sitemanag-
er,wheretheassociationemploysanemploy-
ee(themanager),whooverseestheopera-

tion of the community. On-site managers are
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typically found in larger communities and in
many high-rise buildings. It would not be com-
mon for a homeowners’ association consisting
of 100 members to have an on-site manager.

This leaves you with the management company
alternative. Typically, the best way to start is to select

three or so (maybe four or five) management com-
panies that you would like to bid on handling your
association’s business. You can create your bidder’s
list through recommendations from your legal coun-
sel, other community associations you may be famil-
iar with, or an experience someone on your board has
had in a past residence. W
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As the inimitable Yogi Berra once said, this is like
deja vu all over again.

Although Hurricane Charley caused much misery
and negative financial impact, local condominium
associations at least can learn from their neighbors’
lessons about the “do’s and don’ts” of post-hurricane
contracting.

As many associations unfortunately learned from
Charley, leaping before you look in post-hurricane
contracting can result in a disaster greater than the
hurricane itself.

The following are some tips for associations:

* Thoroughly Review Proposed Contracts: Ask-
ing your lawyer to take a look at a contract after
you have signed it is usually of limited or no value.
Many contractors entice associations with “simple”
forms, often one or two pages in length. You can
bet that these were prepared by the contractor’s
lawyer, and will offer little in the way of protec-
tion to the association. Be wary of forms gener-
ated by trade industry groups, such as engineers
and architects. These forms tend to protect the
design professional, the contractor, and the owner
(association), in that order.

* Be Prepared For Disputes: Disputes, particularly
in large construction projects, are not uncommon.
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Do’s and Don’ts of Repairing

Fort Myers The News-Press, November 3, 2005

There should be procedure for informal resolution
of discrepancies in the field, and also a procedure
for formal dispute resolution. The party who pre-
vails in the dispute should be entitled to be made
whole, including any attorney’s fees they might in-
cur in resolving the dispute.

* Contact Your Insurer: Many policies require that
a representative of the insurance company make
inspections before the work begins. Further, don't
sign a contract and expect the insurance company
to pay for the work if they have not been involved
in that process as part of adjusting the claim.

* Select Only Licensed and Qualified Contractors:
General contractors and many specialty contrac-
tors must be registered with the state. Licensure,
and complaints against licenses, can be checked
on-line. Many cities and counties also require spe-
cific licensure and registration. Check references.
Discuss bonding with your design professional and
counsel. A bondable contractor is usually prefer-
able to a non-bondable contractor.

* Verify Contractor’s Insurance: Insurance coverage
may differ widely for items such as premises liability
and the liability for the acts of employees. An asso-
ciation would typically want to be an “additional in-
sured” under the policy. Both your insurance agent
and legal counsel should assist in making sure that
adequate insurance protections exist.
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* Use a Design Professional: Accepting the con-
tractor’s specifications at face value is probably
the largest source of construction contract dis-
putes, and a fertile source for both disappoint-
ment and legal entanglement. Every significant
construction contract should include specifica-
tions that are either prepared or approved by an
independent qualified party, who is beholden

* Have Your Attorney Participate in the Contract

Process: There are many issues commonly found
in construction contracts that will not be addressed
in the “simple form” your contractor provides. You
will want to look at areas such as indemnification
(hold harmless), time of completion and liquidated
damages, bonding, compliance with lien laws, and
other important items.

only to the association. This is especially im-
portant when new work must be tied in with While associations may not have the luxury of exten-
pre-existing building components, or when new sive negotiations for immediately-required services
codes must be adhered to. (such as dry-in of buildings), the biggest mistake made
by associations after Charley was signing what started
* Review Warranties: Many manufacturer’s warran- as temporary repair contracts, but turned into major
ties are nearly worthless. For example, a warranty reconstruction contracts, with no legal protection.
that is only good as long as the contractor/applica- While the shortage of materials and qualified contrac-
tors that follows disasters entices many to take what

they can get, this is usually a Category 5 mistake. B

tor is in business may be of no value if your con-
tractor goes out of business.
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Compare Management Teams Apples to Apples

Question: We are a small homeowners’ association and
want to look at management companies. How do we
know if they will meet our needs? R.J. (via e-mail)

Answer: Management companies will typically pro-
vide a bid package including their marketing materi-
als, as well as the price-quote for their services. Prices
are usually quoted on a “per door” basis. However,
be careful when comparing prices, you want to com-
pare “apples to apples.” You especially need to review
those services for which the management company
will be charging extra.

For example, I have seen a clause in some manage-
ment contracts which permits the management com-
pany to extract a percentage fee for any insurance
claim they help the association process. In my opin-
ion, this is a terrible idea. As we have learned from
the past two years’ hurricanes, disaster claims can in-
volve millions of dollars, and there is typically little
relationship between what a management company
will be asked to do after a significant casualty, and a
percentage of the proceeds. On the other hand, the
management company cannot be expected to provide
extraordinary services for free, so an additional hourly
charge at an agreed sum may be entirely appropriate.

It is also important to make sure that you know who
will be handling your association’s business. Most
management companies have a number of managers,
each of whom manages a specified number of asso-
ciation accounts. Most management companies will
provide a free-of-charge interview if their bid is be-
ing considered. In addition to the principal of the
management company, ask that the manager who
will be assigned to your account also be present at the
interview. Ask them about their experience.

There is no clear way to tell if a management com-
pany is meeting your needs. Obvious factors include
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their poducing equired ecords (financialeports,
minutesotboardmeetings,etc.)inatimelyfashion,
andyourownersperceivingthemasbeinghelpful
whenaddressingproblemslamawareofsomeasso-
ciationswhohavemaintainedarelationshipwiththe
samemanagementcompanyformanyyearslhave
seenotherassociationsgothroughanewmanage-
mentcompanyeveryyear.

Thebestwaytoprotecttheassociationistomake
surethattheagreementcanbecanceledbyeitherthe
managerortheassociationwithorwithoutcausepn
reasonablewrittennotice(suchas30days).

Goodluck.

Question:I'mthepresidentofasmallassociation.
Theproblemwehaveiswithoneresidentwhois
teedingMuscovyducks Earlythissummerwehad
four or fivduks and a couple pairs nested (suecess

fully-unfortunately).

Long stoy shot, we nw hae tose to fif duks m
thepond thisownerfeedsthemtwotimesadayWe
aregettingnumerouscomplaintsfromtheresidents
becausetheducksarealloverthesubdivisionnow

andtheyareleavingamesseverywhere.

IhavecalledanimalcontroltheFishandWildlife
Commissionandcodeenforcementandtheydon’t
doanythingabouttheseduckseventhoughthereare
ordinancesprohibitingtheirfeeding.

Whatcanwedotomakethisstop:Canwe—asa
board—nhireatrappertoremovetheducksandbill
theownerfortheremoval?Arethereanyother
optionsiC.S(viae-mail)

Answer:CommunitiesoftenconsiderMuscovy
ducks to be nuisance birds. The black and white
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birds, with warty red flesh around their bills, leave
common areas covered in feces, potentially creating
respiratory problems for residents. The birds can also
carry various flu viruses.

Section 6-39(a), Lee County Code authorizes the
animal control agency to declare unsanitary condi-
tions created by Muscovy ducks to be a health nui-
sance. If a health nuisance is determined to exist,
the animal control agency may break the eggs and
humanely euthanize the ducks. Where a nuisance is
created by a Muscovy duck or ducks, and the owner-
ship of or person responsible for the ducks can be
determined, the owner or responsible person may
be issued a citation for contributing to the creation
of a health nuisance.

The nuisances created by these ducks may also give
the board grounds to seek removal of these ducks as
the association has a responsibility to protect those
who use and occupy the common areas of the com-
munity from foreseeable hazards. The association’s
governing documents should be reviewed to verify
the board’s authority to act.

Question: I live in a “55 and over” condominium. We
have a board of directors member that only has a “life
estate interest” in the unit he occupies. His son is the
“remainderman.” Is there anything in Florida law that
says that a life estate equals ownership? Our declara-
tion of condominium and bylaws state that directors
and officers must be unit owners. N.W. (via e-mail)

Answer: A life estate is measured by a “measur-
ing life” and terminates at the end of the measuring

life.

estate. By law, a life tenant’s use and enjoyment is

A remainder interest is what follows the life

only restricted in that he or she may not “permanent-
ly diminish or change the value of the future estate
of the remainderman.”

Under Florida law, the life estate holder is consid-
ered the unit owner, and is entitled to the use and
enjoyment of his unit. This includes rights pro-
vided to the unit owners via the governing docu-
ments, for instance, the ability to vote on association
matters and eligibility as a board member. There-
fore, the unit holder as a life estate holder, is eligible
to be a board member. B
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Today’s column is the eleventh part of our series
about updating the legal documents for your commu-
nity association. In the first ten editions we learned
some basic definitions, discussed the functions of
the constituent documents, considered the proce-
dures for presenting proposed amendments, analyzed
the required votes for amendments, looked at rental
amendments, considered guest-usage restrictions and
transfer restrictions, and discussed condominium in-
surance requirements.

Today’s topic, how the documents allocate the re-
sponsibility and cost for repair after a calamity.

This clause in the declaration, usually called “repair
after casualty”, is one of those provisions that usually
leads to glazed eyes and yawns when talking about
document updates. While people naturally tend to
focus their attention on amendments aimed at use
and behavior (rental restrictions, pets, parking, etc.),
the casualty repair provision is arguably the most im-
portant section of the documents, at least in terms
of financial consequences. Just ask any condomini-
um association which went through one of the 2004
hurricanes and is still fighting about how to allocate
post-hurricane rebuilding costs.

There are several key elements which need to be con-
sidered when updating the clause on casualty repairs.
Remember, this section of the legal documents will
not only apply in cases of major catastrophe (such as
a fire or hurricane), but also in more mundane situa-
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Assigning Costs after a Calamity

Fort Myers The News-Press, November 10, 2005

tions, such as allocating repair and cost responsibili-
ties after a hot water heater bursts and spews water
for a couple of days on all of the neighbors below.
Here are some basic points:

* Vote For Rebuilding: Many older condomini-
um documents provide that if a set number of
units are rendered “uninhabitable” as the re-
sult of a casualty, the condominium is auto-
matically terminated unless a vote to rebuild is
taken within a short time-frame of the event
causing damage, often sixty or ninety days.
The 2004 hurricanes taught several lessons
in this regard. First, it is difficult to define
what “uninhabitable” means. There are many
buildings that should not or cannot be occu-
pied for some period of time after a catastro-
phe, but certainly are not in a state where they
will eventually be torn down. Secondly, after
a major disaster devastates an area as Hurri-
cane Charley did, it is virtually impossible to
make decisions of this magnitude within sixty
to ninety days. Factors contributing to this
problem include the shortage of insurance
adjusters, unreliable repair estimates, and the
owners being scattered all over the country. It
is preferable to provide in the declaration that
the property will be automatically rebuilt (as
opposed to automatically terminated) unless a
vote of the owners is taken for termination.
This basically reverses the presumption of au-
tomatic termination to automatic rebuilding.
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* Who Is Responsible To Fix What: In condo-
miniums, we are generally familiar with the
concept of the unit owner taking care of the
unit, and the association repairing common
elements. However, as we learned in a pre-
vious installment in this series, the associa-
tion will be responsible for insuring portions
of the property that it neither owns nor has
the general obligation to maintain. Interi-
or partition drywall is a classic example. A
well-drafted set of documents will be clear as
to when the association can step in and un-
dertake major portions of a rebuilding effort,
even if portions of the individually-owned
property (unit) are involved.

* Allocation Of Deductibles: One of the most
confusing and contentious issues in condo-
minium governance is how insurance deduct-
ibles are to be allocated. There are a number
of sub-threads to this issue, including the fact
that the association’s master policy and indi-
vidual unit owner’s policy will both provide
coverage (sometimes overlapping) when there
is a casualty loss, each with its own deduct-
ible. This issue can have significant financial
impact in a hurricane loss, where association
master policy deductibles often run at an av-
erage of three percent of each building’s value.
The clearer the road map in your documents
on deductible allocation, the less headaches
the board will have when it needs to make
the tough decision on how to spread the pain
in terms of assessments.

* Discretion In Rebuilding Specifications: Many
older documents provide that the association
must reconstruct the buildings in accordance
with the original plans and specifications. This
presents a couple of problems. First, many com-
munities cannot locate the original plans and
specifications. More importantly, although sig-
nificant damage from major calamities is a dark
cloud indeed, there can be some “silver lining”
in terms of an opportunity, with participation
from insurers, to make desirable improvements
to the property. Installation of hurricane-rated
glass is one of those issues. Obviously, to the
extent the documents give the board leeway in
post-casualty repair, the less problem the as-
sociation faces with “material alteration” chal-
lenges. On the other hand, it is probably not
wise to give a board carte blanche authority to
entirely change aesthetic features.

Obviously, the 2004 and 2005 hurricane seasons have
heightened the awareness of the need for proper doc-
umentation which will serve as a guidepost in sorting
out highly emotional and financially weighty issues.
If you believe the weather experts, we are in for a 10
to 20 year cycle of heightened tropical storm activ-
ity. So, the upcoming months may be the time to
look into that ounce of prevention, which is always
cheaper than the pound of cure.

In the next installment of this series about document
updates, we will consider the clauses in the document
that allocate maintenance responsibilities as between
the unit owner and the association. W
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Self-insurance Law Complexity Deters Attempts

Question: I live in a condominium which has about
200 units. Because of the escalating cost of insurance,
our board is considering being “self insured.” Can this

be done under Florida law? — A.D. (via e-mail)

Answer: Section 718.111(11) of the Florida condo-
minium statute requires an association to maintain
“adequate insurance.” To the extent “self insurance”
means that you would assess owners for uninsured
losses, this would not be legal.

The condominium law does permit an association
or group of associations to self-insure by complying
with Section 624 of the Florida Statutes. However,
this law requires establishment of loss reserves, an-
nual audits, and oversight by professional insurance
actuaries. The law is complicated enough that I have
never heard of any condominium association or group
of associations attempting to self insure under it.

Also, many condominium documents require the
association to obtain insurance through companies
with a specified track record, often tied to some type
of commercial rating index.

Question:
Wilma, I was the only owner in our condominium

During both hurricanes Charley and

who had a generator. I ran the generator while power
was disrupted at our condominium. I understand that
our board has received complaints about my genera-
tor running, and is considering proposing a rule or
an amendment to our documents that would prohibit
the use of generators at the condominium. What do
you think? — J.N. (via e-mail)

Answer: Solomon himself would have a tough time
with this one.

I have received numerous e-mails from column
readers about the “generator issue,” and they seem

BECKER & POLIAKOFF, P.A.

tolargelyruninoppositiontogeneratorsbeing
usedatcondominiums.Noiseisusuallycitedas
themainbeef.

Obviouslyyyoucannotrunthegeneratorindoors,
andthereforeitisnecessarytooperateitonthe
commonelements,whichyoudonotown(or
which technicallyspeaking,youownincommon

withallofyourneighbors).

Iftheboardadoptedaruleprohibitingpost-hur-
ricanegeneratoruseoncommonelements,jitwould
besubjecttothetestof reasonableness.”Reason-
ablenessisintheeyesofthebeholderIthinkthat
ablanketprohibitionagainsttheuseofgenerators,
throughaboard-maderule,mightbesuspect.A
morenarrowlytailoredrule(suchasonethatpro-
hibitedrunningthegeneratorduringnighttime
hourswhenpeoplearetryingtosleep)mighthavea
betterchanceofpassingmuster.

Ifthebanisenactedthroughanamendmenttothe
declarationofcondominium thecourtshaveheld
thattherestrictionisnotsubjecttoareasonableness
testitsimplycannotbearbitraryorcontrarytolawl
thinkadeclarationamendmentwouldhaveareason-
ablechanceofpassingscrutiny.

Questiondliveinavillageofcondominiumbuild-
ingsandtownhomes.Oneofthetownhomeassocia-
tionsdoesnotenforceanyofitsrules. Theassocia-
tioninquestionhasallowedtheirownerstorentout
roomsintheirunits.Someoftherentershaveold
junkercarswhichmakealotofnoisearehorrible
looking andoftenhavenolicenseplates.Oneof
theserentershasapitbullwhichistoolargeforthe
rulesonpets.Wealsohaveaproblemwithextend-
edfamilieswhovisitduringthewinterholidaysand
springbreak Theytakeovertheswimmingpooland
by sheer number and lack of discipline of the chil-
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dren, make it impossible for anyone else to enjoy it.
Everyone has complained, but because this associa-
tion refuses to enforce any rules, there is little which

can be done. Help! — M.M. (via e-mail)

Answer: Alt sounds like you live in a master
planned community with different “sub-associa-
tions,” each of which is responsible for administer-
ing its own regulations.

In most communities of this nature, there is also a
“master association,” which may have regulations that
apply to the entire community, and are enforceable by
the master association board. I would start by looking
at that angle.

If you cannot obtain relief through the master as-
sociation, your only resort would be to code en-
forcement, if any of the complained-of uses vio-
lated applicable laws or ordinances. If you are not
a member of the neighboring sub-association, you
do not have “standing” to enforce its regulations,
nor insist that it do so.

Question: At what percentage of the homes sold
(closed) is it suggested for the owners to start getting
involved in the turnover process? How is the turn-
over committee organized and how are committee
officers/directors elected? — C.T. (via e-mail)

Answer: For homeowners associations, the owners
are entitled to elect a majority of the board no later
than three months after 90 percent of the parcels

in all phases of the development have been con-
veyed (a deed is given) to purchasers. The time at
which condominium unit owners are entitled to
elect a majority of the board may be determined by
one of five different methods as set forth in Section
718.301(1), but the most common calculation for
condominium association turnover is also no later
than three months after 90 percent of the units
that will be operated ultimately by the association
are conveyed to the unit owners.

The formation and involvement of an “ad hoc” turn-
over committee is an important event at a key time
in the life of an association, but there are no estab-
lished statutes or rules governing these committees.
The form of the committee, be it incorporated as a
not-for-profit corporation with detailed bylaws, or
just maintained as a loose organization of neighbors,
is entirely up to those who organize it.

Typically, the developer will maintain contact with
homeowners and will give sufficient advance notice
that turnover is on the horizon to allow the mem-
bers to get organized. Some developers, however,
refuse to recognize “ad hoc committees,” and will
only address issues of common interest after a board
has been duly-elected after the turnover. However,
in my opinion, this does not mean that the neigh-
borhood still is not well-served by having such a
committee. I have dealt with many transition com-
mittees over the years, and find that, in general, they
have a positive impact on the community and facili-
tate a smoother transition. @
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Residents of local community associations are hun-
gry for knowledge and education. While much is
said about the need for more and better educational
opportunities, the truth of the matter is that many
board members, owners, and managers are unaware
of existing programs.

Here’s a look at some free programs and events avail-
able in Southwest Florida.

Edison College

For the past five years, the adult continuing
education arm of Edison College has run a
program in Naples aimed at condominium unit
owners and board members. This year, Edi-
son has decided to bring the program to Fort
Myers as well.

A series of five classes are slated over the next
several months. The first class was already held,
and focused on the so-called “cash flow” or
“pooling” method of establishing condominium
reserves.

Here’s a list of the remaining classes:
Disaster Planning and Recovery: Responsibilities of
the Board of Directors

December 6, 2005 - Holiday Inn Bell Tower, Fort
Myers: 9:00 a.m. - 11:00 a.m.

December 7, 2005 — Collier County Athletic Club,
Naples: 9:00 a.m. - 11:00 a.m.

WWww.beckerlawyers.com
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Programs Provide Education

Fort Myers The News-Press, November 17, 2005

Human Relations For Board Members

January 3, 2006 — Holiday Inn Bell Tower, Fort My-
ers: 9:00 a.m.—11:00 a.m.

January 4, 2006 — Collier County Athletic Club, Na-
ples: 9:00 a.m. —11:00 a.m.

Growing Green: Obtaining the Best Value for the
Landscaping Dollar

January 31,2006 — Holiday Inn Bell Tower, Fort My-
ers: 9:00 a.m.—11:00 a.m.

February 1, 2006 — Collier County Athletic Club,
Naples: 9:00 a.m. - 11:00 a.m.

A Legal Update: What’s New? What’s Coming?
February 28, 2006 — Holiday Inn Bell Tower, Fort
Myers: 9:00 a.m. - 11:00 a.m.

March 1, 2006 — Collier County Athletic Club, Na-
ples: 9:00 a.m. - 11:00 a.m.

The courses are free, but prior registration is
required. For further information, please call

Beth Hagan at 239-947-8085 or e-mail at
BHagan7@aol.com.

Condominium Courses through CAl and DBPR
The Department of Business and Profession-
al Regulation, through its Division of Florida
Land Sales, Condominiums and Mobile Homes,
is tasked with providing educational opportu-
nities to condominium unit owners and board
members. The DBPR’s main educational pro-
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gram is a series of courses which are provided
through a contract with Alexandria, Va.-based
Community Associations Institute.

The CAI/DBPR courses focus on condominium op-
erations, regulation, financial management, and con-
flict resolution. There are parallel courses designed
for cooperatives.

The next class to be held in Fort Myers will take
place on Wednesday, December 7, 2005 from
9:00 am to 12:00 pm at the Seven Lakes Con-
dominium Association, 1965 Seven Lakes Blvd.,

in Ft. Myers.

This course focuses on the core responsibilities of
associations. It touches on practical operational
needs such as self-management, the bidding pro-
cess for outside service providers, maintenance is-
sues, accounting and legal services, and how to
plan for and conduct board meetings. Please note
that this course does not count for manager CEUs

for community association managers.

Registration is not required, but space is limited. To
reserve a space, please call Laura Hagan at 727-525-
0962 or e-mail FLeducation@caionline.org.

Florida Advisory Council on Condominiums
My October 20, 2005 column announced a meeting
of the Florida Advisory Council on Condominiums
to be held in Fort Myers on October 24, 2005. As we
all know, Wilma decided to visit on that day, so the
meeting was cancelled.

The Advisory Council’s Fort Myers visit has been re-
scheduled to December 5, 2005 (Monday evening)
and December 6, 2005 (Tuesday).

The December 5, 2005 meeting will run from 5:00 p.m.
to 10:00 p.m. at Seven Lakes Condominium, located in
South Fort Myers, directly across from the Bell Tower
shopping complex. The December 6, 2005 (Tuesday)
will take place at 14241 Metropolis Avenue, Suite 100,
Fort Myers, FL. The Tuesday meeting is also open to the
public, but public input and comment will be limited to
the Monday evening meeting. W
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Changes in Expense Sharing Need Unanimous Approval

Question: The developer of our condominium built
the project in three phases. There are three different
unit types, ranging from 1,305 square feet to 1,817
square feet, for a total of 116 units. Our declaration
of condominium states that assessments are shared
on a 1/116 basis. Many of us feel that the larger
apartments should be sharing a greater share of the
expenses. Our declaration of condominium states
that no amendment can increase the owner’s share in
common expenses. My basic question is whether that
clause can be changed so that we can share expenses
on a square footage basis? E.C. (via e-mail)

Answer: The Florida

amended in 1990 to provide that common expenses

Condominium Act was

of a condominium association can only be shared in
one of two different ways. First, sharing can be done
a proportionate basis, based upon the relative square
footage of the units to each other. The only other
legally permissible alternative is for equal sharing of
common expenses.

Your developer obviously chose the equal shar-
ing method. Section 718.110(4) of the Florida
Condominium Act states that no amendment may
change the manner in which unit owners share
common expense without one hundred percent ap-
proval, plus the approval of all lienholders, such as
mortgage companies. The only exception is if the
declaration of condominium, as originally record-
ed, provides otherwise.

The language you have quoted in your declaration
specifically controls this question. Therefore, you
could not change from equal sharing to a square foot-
age-based formula without unanimous approval of all
unit owners and their mortgage holders and other re-
corded holders of liens. I would place your odds at
successfully getting unanimous approval for such a
measure to be zero, if not lower.

BECKER & POLIAKOFF, P.A.

Question:Yourecentlywrotethataboard-made
rulebanningtheuseofgeneratorsafterahurricane
maynotbeupheldasbeing“unreasonable. Our
condominiumassociationwasadvisedbyourlocal
fire @partment hat gnerators hould wt ke sed
onlanaisorwalkwaysasthefumescouldbedan-
geroustoothercondodwellersWhatdoyouthink?
J.W .(viae-mail)

Answer:Asstatedinmypreviouscolumn,any
board-maderulewouldneedtobereasonablel
thinkthereislittledoubtthatrunninggenerators
onlanaiswouldcausepotentialfumeproblems,
andthatanassociationbanonusinggeneratorson

lanaiswouldbeupheld.

Astootherout-of-doorareas;jtdependsonthephys-
ical camfiguration of themdominium. Gviously, if
acondominiumisconstructedsothatitswalkways
wouldnotsafelypermittheescapeofcarbonmonox-
idethereisnodoubtthataboard-maderuleprohib-
itinguseofgeneratorstherewouldbeupheld.

Aswithmostthingsinthelaw;thereisnoone-size-
fits-all answerdr examplgther is pbably nwvhere
inahigh-risebuildingwithinteriorhallwayswhere
ageneratorcouldbesafelyoperated Conversely;in
acondominiumconsistingofdetached single-family
dwellingsanothersetofcircumstancesmayapply.
Againgtheentirepicturewillbelookedatforreason-
ableness.Life-safetyfactorswillbeparamount,but
noisefactorswillberelevantaswell. Itseemsthat
everyassociationjinconnectionwithitsdisaster-pre-
parednessplan,oughttohaveapolicyonthisissue.

Thankyouforyourinput.

Question:Ourcondominiumconsistsofdetached,
single-familyhomes buttheroofsareunderthe
association’sresponsibilityAfterHurricaneWilma,
a number of the board members, who are retired
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people, got up on ladders to trim fallen trees and in-
spect the roofs for damages. I am concerned about
two things. First, no one asked to climb onto the roof
of my home. Secondly, I was worried that someone
would fall and create liability. What do you think?
L.F. (via e-mail)

Answer: While it may have been more polite for
the board members to ring your doorbell and let you
know they were going onto the roof, there would be
no legal obligation for them to do so if the roof area
is described as a common element in your governing
documents, as it appears to be.

I would share your liability concern. While condo-
minium associations cannot function without volunteer
services, I think it is prudent to draw a line as to what
services are acceptable to be provided by volunteers.

I do not recommend that volunteers engage in inher-
ently dangerous activities, the use of power tools, cut-
ting trees, climbing on ladders, or going onto roofs.
The Association is best advised to require that such
tasks only be performed by properly licensed and
insured contractors. While there will be extra costs
involved, there will be greater protection against po-

tential liability.

Question: Recently our condo board voted to “oust”
a sitting board member who happened to be our trea-
surer. This action is being contested by the suppos-
edly ousted treasurer, and remains unresolved and in
dispute. There does not seem to be any reason for his
removal other than the president and treasurer just

don’t like each other. In the meantime, I volunteered
to help out on the board and was appointed to finish
the term of the ousted treasurer. Over the last three
weeks, I have asked our president and management
company several times, in writing, for information
regarding our finances, books, contracts, checks, etc,
as related to the role of the treasurer. I am getting no
response, yet the management company has posted
an announcement in our complex stating that I am
the new treasurer. How can this be, when the existing
treasurer is contesting his ouster, and I, as the sup-
posed replacement, have been given no information
about our finances ?» What should I do ? Thanks for

any response. ML.E. (via e-mail)

Answer: It is important to understand the distinc-
tion between removal of an officer and a director.

In general, the board of directors appoints officers
(usually a president, vice president, secretary, and
treasurer). The board of directors has the right to
remove officers from office, with or without cause.

Conversely, directors can only be removed from the
board by a vote of a majority of the entire member-
ship. Further, certain legal procedures must be fol-
lowed to remove a director from office.

It is also important for your association to check its
bylaws and confirm that the board can appoint officers
who are not also directors. If your association’s bylaws
permit non-directors to serve as officers, the board has
the right to appoint you as the treasurer, without re-
gard to any “contest” from the former treasurer.
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Today’s column is the twelfth part of our series about
updating the legal documents for your community
association. In the first eleven editions we learned
some basic definitions, discussed the functions of the
constituent documents, considered the procedures
for presenting proposed amendments, analyzed the
required votes for amendments, looked at rental
amendments, considered guest-usage and transfer
restrictions, and discussed condominium insurance
and casualty repair requirements.

Today’s topic, the allocation of responsibilities for
maintenance, repair, and replacement of property
within the community.

For homeowners’ associations, the law and typical
allocation of maintenance responsibilities is usually
straightforward. In general, the association will
maintain the “common areas”, which are normally
the areas deeded to the association for the common
use and enjoyment of the residents of the community.
These areas will typically include roadways, common
landscape features (cul-de-sacs, entryways, etc.),

and recreational amenities such as swimming pools,
clubhouses, and the like.

Theindividually-owned propertyinan HOA isknown
as the “parcel.” In most cases, the parcel consists
of a deeded lot and the improvements constructed
thereon, usually a single family home. There are
some homeowner association communities with a
different set-up, such as townhouse and “zero-lot-
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Clarity of Repair Tasks Important

Fort Myers The News-Press, November 24, 2005

line” projects, where the owner may be deeded only
a “metes and bounds” area, sometimes the “footprint”
of the residential structure.

The declaration of covenants for some homeowners’
associations will designate maintenance, repair,
and replacement responsibility for portions of the
“parcel” to the association. The most common area
of designation is landscape maintenance, usually
involving lawn mowing, fertilization and pest control,
and perhaps the care of shrubbery and trees. Some
homeowners’ associations go a step further and make
the association responsible for the maintenance,
repair, and replacement of certain portions of the
homes themselves. For example, some associations
will take care of roofs, paint building exteriors, or
even assume condominium-like responsibilities for
greater portions of the structure.

Itis essential when updating a declaration of covenants
to have a clear road map for how maintenance, repair,
and replacement responsibilities are to be allocated
in the HOA. It is generally preferable to specifically
list those items where deviation from the normal
rule (association maintains common area, owner
maintains parcel) occurs. Further, thought must be
given to what “maintenance” means. For example, if
an association is responsible to paint the exterior of a
building, who is responsible for replacement of rotted
wood discovered when it is time to paint the building?
Who will be insuring the item, and does that differ
from the general maintenance obligations? These are
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issues that can and should be addressed in a well-
written declaration of covenants in the homeowners’
association context.

For condominiums, the law is much more specific,
but there is still room for choice, and still a need for
clarity when drafting the documents. As a general
rule, the association maintains, repairs, and replaces
the “common elements”, which are those portions
of the condominium property located outside of the
“unit.” There is an exception for “limited common
elements”, which are defined in the law as portions of
the common elements reserved to the particular use
of a single unit or group of units, to the exclusion of
other units. Typically limited common element areas
include balconies/lanais, carports and garages, boat
docks, and storage lockers. However, it is important
to note that not all declarations of condominium
uniformly describe such areas as limited common
elements.

Conversely, the unit owner is generally responsible
for the maintenance, repair, and replacement of the
“unit”, which is the individually-owned portion of
the condominium property. Itis extremely important
to understand that this is not a one-size-fits-all
situation, since each declaration of condominium may
describe the unit boundaries somewhat differently.
In most cases, the drafter of the declaration (the
developer) will use the “interior shell” concept of
unit ownership, wherein the unit owner owns the air
space within the four boundary walls, the floor slab,
and the airspace below the ceiling. However, there
are many condominiums where the unit boundaries
extend to the exterior of the building. Further, some
declarations define the balconies/lanais as part of
the “unit”, while they are designated as “common
elements” in other condominiums.

Accordingly, it is crucial to start with a basic
understanding of the physical ownership within

the particular condominium. For example,
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condominiumswheretheunitsaredescribedwith
the“interiorshell”formofownershipwilltypically
resultinthewindowsinthebuildingbeing“common
elements.’Converselywheretheunitboundaries
extendtotheexteriorofthebuilding,thewindows
wouldbepartoftheunits Onecanseehowitis
importanttounderstandyourcommunity’sparticular
legalstructurebeforedecidinghowmaintenance
obligationsshouldbeallocatedinthedeclarationof
condominium.

Typicalareaswheremanydeveloper-drafted
boilerplatedocumentsleaveroomforinterpretation
includeareaslikewindows,slidingglassdoors,
screensandscreenframeassembliesair-conditioner
andheatingapparatus{compressorsaithandlersand
thelinesbetweenthem)doorsanddrywallInmy
opinionawell-drafteddeclarationofcondominium
will specifially all out eas like thisnd othersnd
designatewhoisresponsibleformaintenance,repair,
andreplacement.

Oneofthelessonslearnedfromthe2004and2005
hurricanesisthatitisalsoimportanttoensurethat
therepairaftercasualtyclauseinthedeclaration
ofcondominium(seeAssigningCostsAfterA
Calamity,November10,2005)linesupwiththe
maintenance,repairandreplacementsectionof
thedeclarationThiscanbeparticularlycomplex
inthattheinsuranceofvariousareasismandated
bystatelaw,whereasmaintenance,repairand
replacementistypicallyaddressedbycontract(i.e.,
thedeclarationofcondominium) Forexample,in
mostcondominiums,theinteriorunitdoors(such
asabedroomdoor)arethemaintenance repair,
andreplacementresponsibilityoftheunitowner.
Howeverbystatelaw,theassociationisobligated
toinsureinteriordoorsagainstcasualtydamage,
such a afre. tk mportant o pecifically pell mit
howinsuranceproceedswillbedistributedinsuch
situations,andhowshortfallswillbehandled,such
as those occasioned by a deductible.

www.beckerlawyers.com



Another challenge typically encountered in this
arena is the level of the board’s discretion in
deviating from the original construction when the
association must execute its maintenance, repair, or
replacement responsibilities. Windows are a classic
example, since many buildings’ older windows
cannot be obtained in today’s market, and would
not meet current building codes. What is the board
to do when it is time to change-out the buildings’

windows, and the only available options may
constitute a “material alteration” of the common
elements? Again, careful drafting can provide clear
guidance on points of this nature.

In the next installment of this series, we will further
explore the concept of alterations of the condominium
property, both those undertaken by the association
and alterations requested by unit owners. B
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Board has Discretion in Landscape Work

Question: Hurricane Wilma destroyed most of the
trees at our condominium. QOur board of directors is
unsure what the rules are regarding the replacement of
trees. Does the board have the right to decide to plant
different types of trees, or must we replace the trees
with what was destroyed? If a change in the landscape
plan is desired, does the board have the authority to
approve it, or does the new plan need to be submitted
to a vote of the unit owners. C.J. (via e-mail)

Answer: The issue you raise is whether a change in the
landscape plan would be deemed a “material alteration or
substantial addition to the common elements.” In general,
Florida law provides that a condominium association can
only make material alterations or substantial additions
to the common elements in the manner provided in the
declaration of condominium, and if the declaration of
condominium is silent on the issue, seventy-five percent
of all unit owners must approve.

“Material alterations” and “substantial additions”
are those which perceptively alter the function, use,
or appearance of the condominium property. For
example, changing the color of a condominium
building’s exterior paint has been deemed a “material
alteration.” Obviously, replacing (for example) a
ficus tree with a palm tree would also be a “material

alteration.”

However, there is an exception to the “material
alteration rule” known as the “necessary maintenance
exception.” The necessary maintenance exception
has developed from court cases which recognize that
a board of directors must be given some latitude in
authorizing changes to condominium property, when
it is necessary for the preservation and maintenance
of the property. For example, if maintenance work
would require a new product to comply with applicable
building codes, the board would have latitude in that
regard.
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Disputesregardingwhetheralterationsare‘material”
orwhetheradditionsare“substantial"aresubmittedto
resolutionthroughamandatoryarbitrationprogram
sponsoredbytheDivisionofFloridal.andSales,
CondominiumsandMobileHomesIngeneral the
arbitrators tend to find mamnges to binaterial”
or‘substantial’butnonethelessexhibitfairlywide
latitudetowardboardswithrespecttolandscaping
decisions.

Inoneofthemostoftencitedarbitrationdecisions,
thearbitratorruledthatchangesinlandscaping
mayhavealteredthecommonelementssomewhat,
butthatsuchalterationsweremadepursuanttothe
association’'sdutytomaintainthdandscapingandno
voteoftheunitownerswasrequired.Thearbitrator
notedthatadifferentresultmayhavebeenreached
ifthelandscapingschemewasradical Thearbitrator
stated Forinstance achangefromaSouthFlorida
landscapelooktoaJapaneseWaterGardenwould
mostlikelyresultinamaterialalterationtothe
commonelements.”

Question:Whatwouldreasonableliabilitycoverage
foranassociationboardmemberbe?I. D (viae-
mail)

Answer:lbelieveyouarereferringtowhatis
commonly cdled drectors md dficer’s nsurance
(sometimesD&Oinsurance)orerrorsandomissions
insurance(sometimescalledE&QOinsurance) This
istheinsurancepolicythatprovidescoveragetothe
associationiftheboardmembersaresuedforactsor
omissionsarisingfromtheirservicetotheassociation.

Iwouldsaythatthemostcommonlevelofcoverage
underD&Opoliciesisonemilliondollars.
Howeverjtismyunderstandingthatthreemillion
dollarsworthofcoveragecannormallybeobtained
for a few dollars more, and in my opinion would be

www.beckerlawyers.com
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well worth the extra expense. These days, a million
dollars does not buy what it used to, and I would
recommend minimum coverage of three million
dollars, perhaps more if the association has any
unique exposures.

Question: Our condominium association is set to
hold its annual meeting in December. Our docu-
ments call for a seven member board. However,
only five people put their names into nomination.
Do we have to start the election process over again?

H.N. (via e-mail)

Answer: No.

Under Florida law, the five people who automatically
submitted their names will be elected to the board.

The law is a bit fuzzy about those whose terms
expire, but who did not seek re-election. The law
states that directors serve on the board until their
successors are duly elected and qualified. Presumably,
any incumbent who did not re-run does not wish to
serve, and should submit a written resignation for the
purposes of properly documenting the association’s
files, and avoiding liability for themselves.

The remaining five directors would have the authority to
fill the two vacancies on the board, by appointment. B
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Today’s column is the thirteenth part of our series
about updating the legal documents for your
community association. In the first twelve editions
we learned some basic definitions, discussed the
functions of the constituent documents, considered
the procedures for presenting proposed amendments,
analyzed the required votes for amendments, looked
at rental amendments, considered guest-usage
and transfer restrictions, discussed condominium
insurance and casualty repair requirements and the
allocation of responsibilities for maintenance, repair,
and replacement of property within the community.

Today’s topic, issues surrounding alterations within
the community.

Remember mood rings, lava lamps, or pet rocks? If
your community was developed when such items were
in vogue, its a safe bet that the community common
areas were adorned with the same sense of style. From
the green shag carpeting in the social room, to the
burnt orange wallpaper in the lobby, developers have
a tendency to follow current trends when establishing
the “look” of the community.

In decades-old developments, it is also likely that non-
aesthetic structural installations, such as the building’s
windows, no longer meet current building codes, cannot
be replaced with like-kind, and would be foolish to install
even if they were available, given new technologies.

As folk balladeer Bob Dylan noted in one of his most

famous pieces: “The times, they are a changin’.”
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Updating Property’s Look Difficult

Fort Myers The News-Press, December 1, 2005

As most everyone knows, the Florida condominium
statute says that there can be “no material alteration or
substantial addition” to the common elements, except
as provided in the declaration of condominium. If
the declaration of condominium is silent on the topic,
seventy-five percent of all unit owners must approve
material or substantial changes.

Therefore, one of the most important clauses in
an updated declaration of condominium is the so-
called “material alterations clause.” As with many
issues in the constituent legal documents, there is no
“right way” to address this issue, but rather a range of
choices that should reflect the collective will of the
community in establishing parameters for authorizing
material changes or additions. On the one hand, it is
probably not a good idea to give every future board
a blank check to make significant changes that could
range from the trendy to the whimsical. On the other
hand, the board should be given a certain degree of
latitude to meet changing technology and products
in the face of the need for maintenance and repair,
without having to worry about the political fracas that
sometimes permeates the decision-making process in
condominium associations.

I typically recommend that a board be given the
authority to authorize changes and additions up
to a certain dollar amount. Many associations
consider five percent of the annual budget as a good
benchmark for setting the board’s authority for

alterations or additions, before a unit owner vote
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becomes required. The board should also be given
the discretion to perform necessary maintenance,
regardless of cost.

The required level of membership approval set forth
in the updated documents also presents a choice.
Most associations that I have worked with feel that
significant changes should be authorized by a super-
majority of the membership, usually two-thirds or
seventy-five percent. However, I am also a staunch
proponent of the notion that voting in an association
should be based upon those who actually vote (in
person or by limited proxy), and not based on the
total number of eligible voters. After all, we elect the
President of the United States based upon those who
take the time and effort to go to the polls, and those
who do not vote do not count.

Anissue closelyrelated to alterations by the association
is the scope of an individual unit owner’s right to
change the appearance of the condominium property.
After all, the landmark case defining what alterations
are material and what additions are substantial is a
decision known as Sterling Village v. Breitenbach,
which was decided by a Florida appeals courtin 1971.
That case involved an association challenging a unit
owner’s enclosure of a screened lanai with glass jalousie
windows. In finding the change to be material, the
court made the following pronouncement, which is
still cited as the law today:

We hold that as applied to buildings the term

“material alteration or addition” means to palpably or

perceptively vary or change the form, shape, elements
or specifications of a building from its original design
or plan, or existing condition, in such a manner as
to appreciably affect or influence its functions, use or
appearance.

Clearly,any unit owner-requested change affecting the
exterior of the community should have to be submitted
to the board for approval, and the documents should
specifically require this to be done. Further, because
many people buy into condominium communities
because of a desire for uniformity, many documents
will also require unit owner exterior changes to also
be approved by the association membership.

If an “approved” type of improvement is the
standard for a community, such as a certain type
of balcony enclosure, there is probably no need to
submit successive requests to repetitive votes of the
members.

The declaration should also provide that any duly-
approved unit owner alterations, even if made
on common element property, must be insured,
maintained, repaired, replaced, and reconstructed
after casualty by the unit owner who made the
improvement, or their successors in title.

In the next installment of this series, we will look at
other actions that associations occasionally take, and
how the documents can draw the line between what
may be approved by the board, and what must be
approved by the members.
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‘Prescription Pet’ Murky area for Condo Regulations

Question: Our association has a “no pets rule”
in the recorded documents, which is one of the
reasons that I purchased in this condo. I am not an
animal lover, and 1 do not like the noise or mess
that goes along with living among animals. I also
have allergies to most pets. Recently, I saw one of
the other residents in the building with a dog in the
elevator. I waited for the next trip when so I did
not have to ride in the elevator with a dog. I asked
the building manager why the board was allowing
a violation of our rules. I was told that the resident
had a note from her doctor, and that the board’s
attorney told the board that they could not evict the
pet. Could this be possible? Don’t I have rights too?
A.M. (via e-mail)

Answer: Your situation probably involves a recent
legal phenomenon known as the “prescription pet”.
There are a growing number of advocates who feel
that association pet restrictions should be illegal.
These groups have internet sets complete with
“sample doctor’s notes” for use by those who want to
get around the pet restriction they agreed to when
they bought into a no-pets community.

Although these advocates cite the Americans With
Disabilities Act as the basis for their position, the
truth of the matter is that the ADA does not apply in
most condominiums and homeowners’ associations,
because they are not places of public accommodation.
The law that does apply to associations is the federal
Fair Housing Amendments Act of 1988 . This law
prohibits discrimination on the basis of “handicap”,
which is broadly defined in the law to include most
physical or mental maladies that impair a major
life function.

The Act also requires housing providers, including
.. « . ”»
associations, to make “reasonable accommodations

in their policies and procedures so as to enable
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handicappedpersonstofullyenjoythepremises For
example thereisnodoubtthatevenwithastrict
no-petsrule,anassociationwouldhavetopermita
blindpersontokeepa‘seeing-eyedog” andnoone
wouldarguewiththis.

Wherethelawgetstrickierinvolvesso-called
“emotionalsupportanimals.”Let’ssayforexample
thatJaneSmithis75yearsold.Shesufferstrom
severalmaladiesnotuncommoninpeopleofthat
age,includingarthritis,osteoporosisandthyroid
problems.Shetakesmanymedications,hastrouble
gettingaround andstayshomemostofthetime Her
daughterbuysheracutelittledogasacompanion.
Jane’scondoassociation citingthe2(Oyearoldno-
petrule goesballistic.

Janethenbringsanotefromherfamilydoctor,
DoctorGoodfellow.Thegooddoctorscribblesa
noteonhisprescriptionpadthatfane’smaladies
makeherfeeldepressed,andthatthedogwill
“provide herapeutic lenefit”. hne fies he mte
withtheboard andthreatenslitigationifthereis
anyfurthertalkofremovingthedog.

Thisistheclassicprescriptionpetcase andyour
associationisprobablydealingwithsomepermutation
ofthistypeoffactpattern.Inmyexperience,many
oftheserequestsareentirelylegitimate,andshould
begranted Othersarecompletelybogus Ofcourse,
manyfallintothefamousvoidthatlawyersreferto
asthegrayarea.

Whereyourassociation’ssituationfallsinthat
continuumissomethingyourboardhashopefully
exploredwithlegalcounsel Ifso,youareprobably
stuckwiththesituation.Youcouldclaimthatyour
allergiesareahandicapandthattheboardmust
somehowregulatetheanimal’spresenceonthe
elevator or other common areas.

www.beckerlawyers.com
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Of course, all for no pay, your board gets to be the
judge of whose rights are more important.

Question: One of our owners just filed a request
with the condominium board, which I chair, to
install a satellite dish. We have a 7 member board,
but one member was absent for the meeting at
which the request was considered. Our documents
say that no antennas can be installed on the
common areas without approval of the board. The
vote was 3 in favor and 3 opposed. We have a raging
debate going on now. Some say the request failed
and should be considered denied and final . Others
say we should vote again with all 7 members. The
“know it all” in our condo said that the owner can
put up the dish without board approval. What do
you say? F.A. (via e-mail)

Answer: The motion to approve the installation
failed if the vote ended in a tie. As president of the
board, I believe you have the power and discretion to
put the matter on the agenda for another meeting,
where the full board can be present.

However, you might want to give the association’s
attorney a call, as your “resident expert” may be right.
The federal Telecommunications Act provides that
condominium associations can not prohibit, or even
require prior approval of, certain “Over The Air
Reception Devices”, the most common of which
involves satellite dishes of one meter (39 inches) or
less in diameter.

The Federal Communication Commission’s so-called
OTARD Rule provides that condo dwellers have an
absolute right to install these dishes in areas they own, or
over which they have exclusive control. The association
could not, for example, prohibit a dish completely
within a private lanai, but probably could prevent (or
at least regulate) puncturing the building. Conversely,
the association could prohibit the placement of such a

dish on the roof of a high rise building.

Question: Our building was damaged by Hurricane
Wilma. Our documents say that the owner is
supposed to care of the windows in the apartment.
We were told, however, that the law changed in
2004, and that these are now the responsibility of
the association. Can you explain? S.F. (via e-mail)

Answer: This is an urban legend that took hold
after the 2004 hurricanes. Although the law was
amended in 2003 (effective in 2004), the association
has been responsible for insuring windows since the
1979 version of the condominium statute. The 2004
change did not substantially change who insures what
portions of the property as between the association
and the individual owner, but rather eliminated a
series of confusing grandfathering dates found in
older versions of the law.

Therefore, the association’s insurance should provide
primary coverage for Wilma damage to the windows,
even if the individual owner is responsible for their
regular maintenance. W
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Today’s column is the fourteenth part of our series
about updating the legal documents for your
community association. In the first thirteen editions
we learned some basic definitions, discussed the
functions of the constituent documents, considered
the procedures for presenting proposed amendments,
analyzed the required votes for amendments, looked
at rental amendments, considered guest-usage and
transfer restrictions, discussed condominium insurance
and casualty repair requirements, the allocation
of responsibilities for maintenance, repair, and
replacement of property within the community and
issues surrounding alterations within the community.

Today’s topic, determining which actions of the
association may be approved by the board, and which
should be submitted to a general membership vote.

Under Florida law, there are certain actions of a
community association which must always be decided
by the membership of the association, unit owners in a
condominium, and parcel owners in an homeowner’s
association. These items include:

* Election of Directors: Both the condominium law
and the statute applicable to HOA’s require that
board members be elected by the membership of the
association, at the annual meeting. The condominium
law sets forth a detailed election procedure which
must be followed. The homeowners’ association laws
are a bit looser, and generally defer to the association’s
bylaws. Unlike condominiums, nominations from

WWww.beckerlawyers.com
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Association Members, Board Split Many Duties

Fort Myers The News-Press, December 8, 2005

the floor must be permitted at the homeowner’s
association’s annual meeting. The association’s bylaws
should set forth a clear procedure as to how elections
should be conducted. The bylaws should include the
number of board members (I do not recommend a
“range” of board members, but rather a fixed number).
The directors’ term of office should also be stated in
the bylaws. Most associations find some value in
having staggered terms for boards, so that there is
some continuity. Term limits are not prescribed by
law, but may be included in the bylaws.

* Reserve Voting: The law for homeowner’s
assoclations does not require reserves, so this provision
would not be found in bylaws for a homeowner’s
association unless the bylaws also require the HOA to
keep reserves. For condominiums, reserves can only
be waived or reduced by a majority vote. Although
the waiver vote is covered in the law, it is a good idea
to have guidance on the topic in the bylaws, since
many boards may not be familiar with the intricacies
of state statutes, but would typically refer to the
bylaws for guidance on procedural issues.

* Waiver of Audits and Other Year-End Financial
Reports: Both the condominium law and the statute
applicable for homeowner’s associations require a
certain level of financial report, depending upon
the association’s receipts. Both laws require year-
end audits for an association with receipts in excess
of $400,000.00. The law permits waiver of these

requirements by a majority vote, so it is not legally
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necessary to state the required waiver vote in the
bylaws, although (for the same reasons applicable to
the reserve vote), it is a good idea to do so.

* Removal (Recall) of Directors: Both condominium
and HOA regulations permit the members of the
association, with or without cause, to remove any
director from office by a vote of a majority of the
entire voting interests (there is usually one voting
interest per lot or parcel). This is a higher standard
than the waiver of reserves or financial reports, which
are based upon the majority of the quorum. Again,
while both laws contain detailed recall procedures,
a well-written set of association bylaws will provide
additional guidance on the right of recall, including
petition procedures and the required vote.

* Amendments to Documents: As was covered in
more detail in an earlier installment of this series, each
of the constituent legal documents should contain a
clear procedure as to how they are to be amended.

There are also some areas where the law does not
mandate a unit owner vote, but provides that the
Board cannot act unless the governing documents
confer the authority. These areas include:

* Material Alterations of Condominium Property:
As discussed at length in last week’s column, enabling
authority for “material alterations or substantial additions
to the common elements” should be included in a
declaration of condominium. The law for homeowner’s
associations does not regulate this area.

* Acquisition of Real Property: Again, the

condominium law is stricter. The condo statute

provides that an association may not acquire title to
real property except as authorized by the declaration of
condominium. Ifthe declaration is silent, seventy-five
percent of the entire voting interests must approve the
acquisition. It is helpful in the governing documents
for both types of associations to have guidance on
the right to acquire property. In my experience, most
associations will want to have membership approval
for the acquisition of real property, since it could
involve significant expense. One exception would be
in the area of the acquisition of a unit or parcel at a
foreclosure sale, where the board of directors should
be empowered to act.

* Termination of Condominiums: The Florida
condominium law provides that a condominium
may not be “terminated” without unanimous
approval of the association members, unless

the of

condominium. Termination is becoming a hot

otherwise provided in declaration
topic as real estate available for development
shrinks, and the highest and best use of an existing
development may be knock it down and build
something else. Termination also comes into
play when property suffers significant casualty
damage, such as a major hurricane strike. The
law for HOA’s does not contain any guidance on
termination. In a future edition of this column, we
will take a more detailed look at the termination

clauses in the documents.

In the next installment of this series, we will take a
look at those items of association powers and duties
which are usually vested in the board of directors,
but which should be set forth in the governing
legal documents. H
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FCC Prohibits Most Restrictions on Satellite Dishes

Question: One of our owners is requesting to install
one of those small satellite dishes. The installation
will not penetrate the roof, nor protrude from the
exterior of the building. Our rules prohibit antennae
or satellite dish without approval of the board. The
board is split on whether to approve this request.
What is the current thinking on this issue? L.P. (via
e-mail)

Answer: Assuming that the satellite dish is one
meter (39 inches) or less, the board’s discretion is
substantially limited by federal law.

The Federal

pursuant to the Telecommunications Act 0£ 1996, has
adopted the “Over The Air Devices Rule” curtailing

the ability of condominiums to ban or impede the

Communications Commission,

installation of satellite dishes. Specifically, the rule
prohibits any restrictions that either:

* Unreasonably delay or prevent installation,
maintenance or use of satellite dishes designed
to receive direct broadcast satellite service or a
video programming service where the satellite is
one meter (about 39 inches) or less in diameter;

* Unreasonably increases the cost of installation,
maintenance or use of such satellites; or

* Precludes reception of an acceptable quality
signal.

Accordingly,  associations may no longer

enforce restrictions that cause any one of these

impairments.

The FCC rule prevents restrictions impairing the
installation and use of satellite dishes on property
that is “within the exclusive use or control of the
antenna user, where the user has a direct or indirect
ownership interest in the property.” The FCC has
recently clarified that residents of condominiums

BECKER & POLIAKOFF, P.A.

mayinstallsatellitedishesonabalcony,deck,patio
orotherareawheretheindividualresidenthas
exclusiveuseorcontrolwhichwillbedictatedby
thecondominiumdocumentsConverselytheFCC
hasconcludedthatitsruledoesnotapplyto,and
Associationsmayrestricttheinstallationanduseof
receptiondevisesoncommonelementsnotwithin
theexclusiveuseorcontrolofaparticularviewer,
whichinmostcondoswouldincludewalkways,
hallways exteriorwalls ortheroof Additionally,
anownerdoesnothavetheabsoluteorunfettered
righttoinstallasatellitedishantennaonabalcony
orterraceofacondominiumunit,iftheinstallation
willpenetrateorintrudeuponthecommonelements
orotherportionsofthepropertymaintainedbythe

Association.

Furthertheruleallowsassociationstorestrictthe
installationofsatellitedishesandantennaswhere
clearly @fined afety djectives «ist, ut here
arecaveats First therestrictioncannotbemore
burdensomethannecessarytoaccomplishthesafety
objectivesstatedintherestrictionSecondlyasafety
restrictionisonlyvalidifthesamekindofsafety
considerationsareappliedtootherdevicesthatare
comparableinsizeandinweightandposeasimilar
orgreatersafetyrisk Forexample therulewould
notallowanassociationtoenforceabanonsatellite
dishesandantennasifitclaimedtherewasasafety
objectiveunlessanexistingrulebannedthedevices
ofsimilarsizeandweightsuchasairconditioning
orpoolequipment.

Question:WeweretoldthataccordingtoFlorida
conddawgacondoownerwithwaterdamagecaused
byaleakfromaunitaboveisresponsibleforrepairs
and fles he &aim wth hs nsurance ompany. His
doesnotseemfairasthedamagemaybecausedby
neglectoftheownerabove Doyouknowifany
associations have amended their by-laws to state

WWW.beckerlawyers.com
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that the owner above would be required to pay
the insurance deductible that the owner of the
damaged unit must cover at his own expense?

M.C. (via e-mail)

Answer: The Florida Condominium Act and most
declarations of condominium are designed so that
insurance is the first source of recovery in the event
of a casualty loss. The statute requires that the
Association’s insurance cover all condominium property,
including common elements and portions of the unit
as initially installed, subject to certain exceptions for
items including carpeting, window treatments, built-in
cabinets and other items listed in Section 718.111(b)(3)
of the law. The individual unit owners are well-advised
to adequately insure the remainder of their property.
However, the damage that occurs when a washing
machine hose leaks or a water heater fails often does
not meet the Association’s insurance deductible, leaving
someone with a bill to pay.

Most well-written declarations of condominium
include an express provision making an owner
liable to the association or to other unit owners
for intentional or negligent acts that result in
damage. Some declarations establish criteria
to define negligence, such as requiring water
valves to be turned off when nobody will occupy
the unit overnight, or even requiring certain
maintenance or replacement schedules for
equipment that is likely to cause damage. I am
aware of some associations including a “strict
liability” provision in the declaration, making a
unit owner responsible for any damage caused by
that owner or his/her property without regard
to fault. However, there is some question as to
whether such a strict liability obligation will be
covered by insurance, so that the owner who
effectively caused the damage, even if the damage
occurred through no fault of his own, may get

stuck with a large, uninsured damage bill. W
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Today’s column is the fifteenth part of our series about
updating the legal documents for your community
association. In the first fourteen editions we: learned
some basic definitions; discussed the functions of the
constituent documents; considered the procedures
for presenting proposed amendments; analyzed the
required votes for amendments; looked at rental
amendments; considered guest-usage and transfer
restrictions; discussed condominium insurance and
casualty repair requirements; explored the allocation
of responsibilities for maintenance, repair, replacement
of property within the community; analyzed issues
surrounding alterations within the community; and
which actions of the association must be mentioned
in the documents.

Today, we will look at clauses that address association
authority, and particularly whether board action alone
is sufficient, or whether a membership vote should be
required. The following list involves typical issues:

* Borrowing Money. Surprisingly, neither the
statute applicable to condominium associations nor
the one that applies to homeowners’ associations
says whether an association has the authority to
borrow money. Most attorneys conversant in this
area of the law take the position that unless the
governing documents contain limiting language,
the board has borrowing authority. I believe that
the documents should clearly confer upon the
board of directors the authority to borrow money.
There are many times when this can be important,

WWww.beckerlawyers.com
BP@beckerlawyers.com

Association Authority Defined

Fort Myers The News-Press, December 15, 2005

especiallyin the post-hurricane environment. I also
believe that if the board is going to mortgage real
property owned by the association, membership
approval should be required.

Acquisition of Real Property. The Florida
condominium statute states that an association
cannot acquire title to real property except as
provided in the declaration of condominium, and
if the declaration is silent, seventy-five percent
of all membership interests must approve the
acquisition. The HOA law contains no guidance
on this point. A well-written set of governing
documents will contain specific direction on this
point. Because the acquisition of real property can
have a material impact on the financial obligations
of the association, I believe that a membership
vote should generally be required, except perhaps
in de minimis situations, such as the conveyance
of originally-designated common areas in the
homeowner’s association setting. It is my belief
that there should also be an exception permitting
the board to acquire units or parcels, particularly at
a foreclosure sale if the association has to foreclose
its lien for assessments. Other exceptions might
include acquisition of a unit or parcel in connection
with an exercise of a right of first refusal.

Conveyance of Real Property Owned by the
Association. Typically, in the condominium
setting, associations do not own real property.
There is an exception in some cases, for what is



2

known as “association property”, as distinguished
from “common elements.” Ownership of property
in the homeowners’ association context is
common. The condominium statute provides that
the conveyance of association property requires
a seventy-five percent vote unless otherwise
provided in the declaration. Again, the HOA
statute is silent. Generally, there should be limits
on a board’s authority to convey the association’s
real property.

* Authorityto GrantEasements. The condominium
statute states that the board of directors has the
authority to grant or modify easements without
approval of the unit owners. There is no guidance
in the homeowners’ association law. Again, clear
guidance in the constituent legal documents will
avoid disputes.

* Bulk Cable Television. = Many communities
enter into arrangements for the purchase of
cable television services on a bulk-billing basis.
The Florida Condominium Act states that this
authority is vested in the board of directors. Once
again, the law for homeowners’ associations is silent
on the point. Further, it is desirable to specify how
cable charges will be shared, and whether there are
situations where a party is excused from paying his
or her share of bulk cable television expenses (the
most common of which would be vacant lots in
the homeowners’ association setting).

* Other Ancillary Services. Condominiums and
to a lesser degree homeowners’ associations

occasionally provide bulk services to residents,
such as interior pest control, air-conditioner
maintenance contracts, or even kitchen appliance
maintenance agreements (common in resort
condominiums). If association funds are to be
spent for these purposes, it is preferable to list
them in the constituent legal documents.

Right to Charge Fees for Use of Common
Elements or Association Property. Many
associations permit the private use of
association amenities, such as the rental of a
community clubhouse for a wedding reception
or anniversary party. The documents should
address whether the board has the authority
to permit private use of common amenities,
and the right to charge fees related thereto
including security deposits, cleanup fees, and
rental for use of the facility.

* Lease of Common Elements or Association
Property. 'There are many situations where an
association might want to consider leasing a
portion of its property to some third party. Cellular
telephone antennae on high-rise condominium
rooftop buildings is a prime example. Rental of
association office space is another. The authority
for such actions is best specifically addressed in
the constituent legal documents.

In the next installment of this series, we will conclude
our review of documentamendment tips and strategies
with a review of customary bylaw provisions regarding
the seating and election of the board of directors. B
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Board Worried About Errors in Financial Statements

Question: I am on the board of a condominium association
and we are concerned about errors that are appearing in
our monthly financial statements. In one instance funds
from our restricted reserves were used to pay for a roof at
another association. We are into the third month since
this was called to the management company’s attention,
and a correction has not been made. We have lost both
principal and interest to this point.

In another instance, a large unused insurance claim which
was reported on the July statement has not appeared on
the August to October statements.

If the management company cannot fully explain and correct
the accounts, what steps should we take? For instance is
there a Florida governmental department or agency to
whom we can appeal for assistance? J.G. (via e-mail)

Answer: As with all contractual relationships involving
a community association, the first step is to review the
contract between the association and management
company. For example, you need to understand whether
the contract requires the management company to be
responsible for the monthly financials, or whether that
work is actually performed by an entity with which the
association has another direct contractual relationship,
such as an accounting firm.

Like any other contractual relationship with a service
provider, the board should continually monitor whether
it is getting value for the fee being paid. If not, it might
be time to think about shopping around for another
management relationship.

If the board is considering a change, it is very important
to review the contract for termination procedures. I
always recommend that contracts with service providers,
particularly community association managers, be
terminable by either party, with or without cause, on
reasonable notice (such as thirty or sixty days). However,
I have seen many management contracts which contain

lengthier terms, often one year, sometimes three years.

BECKER & POLIAKOFF, P.A.

Iftheassociationissubjecttoanagreementthatisnot
terminableatwill thencancellationwouldonlybe
permissibleifthereisabreachofcontractwhichisnot
cured Thiswouldtypicallyrequiretheassociationto

give the managerrwten notice of deficiencies and the
opportunitytocorrectthem.

Iftheboardfeelsthattherelationshipisworthsalvaging,
whichmaywellbethecase Jwouldrecommendthatthe
boardaskthetopexecutivefromthemanagementcompany
toattendameetingoftheboardTheboardshouldlayout
itsconcerns,anddetermineifthemanagementcompany
has the wlilngness and abilytto coect the deficiencies

inperformance.

Themistakesandomissionswhichyoudescribeare
certainlymateriallfyouhavelostinterestondeposits,
themanagementcompanyshouldmakegoodonit.

Communityassociationmanagersnkloridaareregulated
bytheDepartmentofBusinessandProfessional
RegulationTheDBPRdoesnotgetintaroutinecontract
andperformancedisputes butcandisciplinelicensed
managersfodegalviolationsoractsofgrossmisconduct.
FurtherinformationcanbeobtainedfromtheDBPRby
navigating its website at wwtate.fl.us/dbpr/.

Questiondliveinacondominiumthatisaseries
ofduplexbuildingsInotherwords,Ishareaparty
wallwithoneneighborandtheotherbuildings
arelocatedalongacommonstreet Mynext-door
neighborisaniceperson,buthasanannoyinghabit
ofplayinghissaxophoneintothelatehoursofthe
eveningWhenitiscoolhekeepshiswindowsopen,
whichmakesthingsthatmuchworse Iworkinthe
medicalfieldandmustleaveforworkveryearlyevery
morninglreadourassociationdocumentsandsaw
thereisasectionthatsaysthattheassociationcan
stopnuisancesinthecondoldonotwanttostart
WorldWar3withmyneighborbutlfeellikelama
prisonerinmyownhomeWhatdoyourecommend?

L.A. (via e-mail)

WWwW.beckerlawyers.com



4

Answer: I recommend that you call or visit your
neighbor and lay out your concerns. It may be that he is
unaware of the noise he is creating. Unfortunately, many
condominiums are not known for the sound-proof quality

of their buildings.

Ifyour neighbor is unwilling to work with you, you will then
need to consider whether to take the matter a step further.
The nuisance clause in your condominium documents
confers rights upon you, not just the association. You
may have legal recourse to seek relief from the nuisance,
although you should obviously take all steps to resolve the
matter without resorting to the legal system.

The role of the association is tricky in matters like this. In
my experience, many associations are hesitant to enforce
nuisance complaints, because they are perceived as picking
one neighbor’s side over the other’s. Obviously, playing a
saxophone is a lawful activity, your neighbor is doing it
within the confines of his home, and the question is where
the line should be drawn in balancing your rights against

his.

For example, many associations decline to become involved
C e - ) . )

in “neighbor vs. neighbor” noise disputes, unless more
than one owner has filed a complaint about the noise. If
all else fails, you should investigate buying some earplugs.

Good luck.

Question:
homeowners association to remove my U.S. flag which is
affixed to the front of my townhome. I have heard there
is a recent law forbidding an association from forcing

I received a violation notice from my

homeowners from removing a U.S. flag. I am a combat
veteran from Iraq and I am very upset about this. Could
you please advise me of the law allowing me to fly a U.S.

flag. S.H. (via e-mail)

Answer: Generally, an association has the right to create
rules and regulations, including such rules and regulations
that deal with displaying flags. However, the association
cannot prevent an owner from displaying a United States
flag that is displayed in accordance with Florida law.

In the homeowners association setting, Section 720.304(2),
Florida Statutes states:

Any homeowner may display one portable,
removable United States flag or official flag of
the State of Florida in a respectful manner, and
on Armed Forces Day, Memorial Day, Flag Day,
Independence Day, and Veterans Day may display
in a respectful manner portable, removable official
flags, not larger than 4 % feet by 6 feet, which
represent the United States Army, Navy, Air
Force, Marine Corps, or Coast Guard, regardless
of any declaration rules or requirements dealing
with flags or decorations.

The Condominium Act contains a nearlyidentical provision,
but does not reference the “flag of the State of Florida”.

Also in the homeowners setting, Section 720.3075(3),
Florida Statutes states:

Homeownersassociationdocuments,includingdeclarations
of covenants, articles of incorporation, or by-laws, may not
preclude the display of one portable, removable United
States flag by property owners. However, the flag must be
displayed in a respectful manner, consistent with Title 36

U.S.C. Chapter 10.

Therefore, so long as your United States flag is displayed
in conformity with the above-referenced statues, the
association cannot require you to remove it. ll
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Today’s column is the sixteenth and final installment
of our series exploring issues commonly confronted
by community associations when updating the
constituent legal documents for the community.
We have considered issues ranging from use
restrictions to maintenance provisions, from leasing
regulations to insurance requirements. Today, we
will take a look at some helpful hints in drafting
bylaw provisions regarding the election and seating
of the board of directors.

A common theme in this series has been the
difference between the statutes for condominiums
and homeowners’ associations. The condominium
laws have been in effect for some forty years, and
predictably are much more specific than the HOA
counterpart. There remains constant ongoing calls
to “condominiumize” the homeowners’ association
statute, which in my opinion would be good for some
issues, bad for others.

One area where the homeowners’ association
law would benefit from adapting condominium
procedures is the procedure for electing directors to
serve on the board. In my opinion, the main flaws in

current HOA procedures are two-fold.

First, unless prohibited by the bylaws, proxies
may still be used in homeowners’ association
elections. Not only does this negate the ability
to cast secret votes by absentee owners, the use
of proxies in elections opens up the process

WWww.beckerlawyers.com
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Address Elections in Bylaws

Fort Myers The News-Press, December 22, 2005

to charges of undue influence by the sitting
board, since the board will typically be the
proxy holder.

The second major flaw in HOA elections involves
nominations from the floor at the annual meeting.
While permitting floor nominations seems rather
democratic at first blush, it often leads to mass
confusion in preparing a ballot for the meeting. It
also tends to drag meetings out, since ballots cannot
be counted at the beginning of the meeting (as is
done in condominiums), because counting cannot
start until the nomination process is closed, and the
ballot modified to add floor-nominees. Further, as
a practical matter, floor-nominees have little chance
of getting elected in a contested election, since a
large number of owners will have voted in advance,
and may not be present at the meeting to consider
whether a new candidate may be a more worthwhile
choice. Nonetheless, unless Chapter 720 is amended
to eliminate the requirement that HOA’s accept floor
nominations, that remains an issue which much
simply be dealt with in conducting the homeowners’
association election.

By comparison, the condominium law is much
more stream-lined. The association must send
first notice of the date of the election/annual
meeting out at least sixty days before the
meeting. Anyone wishing to run for the board
must submit their self-nomination, in writing, at
least forty days before the meeting. Then, secret
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ballots are prepared for the election, and if there
are less candidates than open seats, no election

need be held.

Within the existing legal framework, there are some
provisions which both condominium associations
and homeowners’ associations should include in their
bylaws to ensure a smooth election:

* Eligibility To Run For The Board:

to popular belief, one does not need to be a property

Contrary

owner within a community association to be eligible
to run for the board. Rather, Florida’s not-for-profit
laws state that any natural person age eighteen years
or older may serve on a corporation’s board. Many
associations are uncomfortable with the notion of
non-owners operating the association, and include
a provision in the bylaws that board eligibility is
limited to record owners of parcels or units. Some
associations extend the privilege to spouses of
record owners, since many properties may be titled
in the name of only one spouse for estate or tax
planning reasons. A well-drafted set of association
bylaws will also address who is eligible for board
service when the property is owned in trust, which
is a common form of ownership in Florida.

Number Of Directors: I recommend that the
association have a fixed number of board members
“Sliding

scale”sized boards (such as no less than three

specifically set forth in the bylaws.

nor no more than nine directors) is unworkable in
condominium elections (since the size of the board
has to be set when the ballot is prepared, weeks
before the meeting) and also can create confusion
in HOA elections. In my experience, five directors

is the most common number. Three directors
may be appropriate in smaller associations, and
seven directors in larger associations. Very large

associations sometimes have nine directors.

* Term Of Office: Most associations find it worthwhile
to create “staggered” terms for board members,
which must be specifically set forth in the bylaws.
A common provision for a five member board
would involve two year terms, with three directors
being up for election one year, two seats open the
following year, three being elected the following
year, etc. There are other methods that work, but
two year terms seem easiest to keep track of, and
may encourage more candidates, as some people are
unwilling to sign up for a three-year stint.

* Filling Of Vacancies:

exceed one year, there should be a clear statement

Particularly when terms

as to how vacancies are filled on the board. 1
recommend that vacancies be filled through
appointment by the remaining directors, for the
unexpired term of the person leaving office.

When things heat up in associations, one of the
most common means of attacking the actions of the
association is to claim that there is an “illegal board”
in place. When the association does not have a clear
road map for seating its directors, these challenges
often have merit.

This series of columns regarding amendment tips
will be produced in pamphlet form and will be
available at a later time, free of charge, as is our

previous series called Community Association
Sunshine Law Course 101. ®
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Group Wants to Keep Hurricane Shutters Hidden

Question: I was recently introduced to your articles in The
News-Press. They are a wonderful community service.
We just took over our association from the builder and I
am afraid we are off to a bad start. We have a small group
of residents calling themselves the “full-time residents”
who dislike the appearance of installed hurricane shutters.
They have taken over our new board and now want to
restrict the amount of time the hurricane shutters can
remain installed. This last hurricane season, some shutters
were up the entire season. I am frequently absent from my
home and do not want to have restrictions placed on how
I protect my home from hurricane damage. It is terribly
expensive to hire someone to install the hurricane shutters
in my absence if a hurricane threatens, and installers are
not always readily available. Is it legal for my association
to place limits on shutter use? The shutters are part of
the original equipment of the home, which construction
was approved by the master association and the builder
who ran the developer-controlled board for the sub-
association. This issue is potentially very divisive. Too
bad the board cannot pass a policy eliminating hurricanes.

D.T. (via e-mail)

Answer: First, when you refer to “installing” hurricane
shutters, I presume you are referring to the erection of
what are often referred to as “panel” shutters, which are
removable (as opposed to “roll-down” shutters, which are

permanently affixed to the building).

1994

condominium association’s board enacted a rule that

In a condominium arbitration decision, a
prohibited closing hurricane shutters unless a hurricane
watch had been ordered or a hurricane was imminent.
The arbitrator determined that the rule was invalid. The
arbitrator went on to explain that while the rule may or
may not be unreasonable if it also required the association
to simultaneously assume the responsibility of closing the
shutters upon the approach of a storm, where there is no
such responsibility there is no assurance in any given case
that the shutters of a non-resident owner can or would be
closed in the often limited time available after the issuance

of a hurricane watch or warning.
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If pur associatim adopted huirane shutter specifations
wheretheshutterscanonlybeclosedatcertaintimesbut
alsowheretheAssociationassumedtheresponsibilityof
closingtheshuttersupontheapproachofastormitis
arguable that sut specifiations would be validn she
acase,IbelievetheAssociationalsoneedstoconsider
theadditionalliabilityitistakinguponitselftoensure
thathurricaneshuttersareproperlyclosed andthatno
damageiscausedwhenclosingandopeningtheshutters.

Questionihavessituationwheretwohugetreesfellonmy
villawhichisinacondominium Onefellonmycovered
andscreenedpatioroof T heassociationsaidthepatioismy
responsibilityHoweverwehadbeencomplainingabout
those wo tees snce ve noved n fve yars go & heir
roots hd cacked he fle hor 6he ptio. He asociation
agreedtoremovethemandsomeothersattheotherend
ofthecomplexputtheydidnotremovethetreesneamme.
Cantheassociationbeheldresponsiblenowsincetheydid
notremovethetreesXC.S(viae-mail)

AnswerApropertyownersgenerallynotliablefor
damagecausedwhenanotherwisehealthytreelocated
onhispropertyfallsasaresultofwindsofothernatural
causesanddamagesneighboringpropertyHoweverin
the1998FloridacaseofVannvBaileythecourtheld
thatalandownernnanurbanareahasadutytoexercise
reasonablecaretopreventunreasonableriskofdamage
toadjoiningpropertyarisingfromdefectiveorunsound
treesonhisortherpremises T hereforeifalandowner
hasactualknowledge prshouldhaveknown thatatree
isdefectiveorunsound thenhehasanobligationtotake
careofthatproblemandcouldbeliableforanydamage
causedwhenthetreefalls.

Thepriorproblemscausedbythetreesrootsdonotseem
toindicatethatthetreewasunsoundandindangerof
falling soldonotbelievethatfacthelpsyourcase.

Inanycase ifyourpatioispartoftheoriginalconstruction

ofthebuilding thelossshouldbecoveredbythe

condominium association’s master insurance policy.
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Question: I am trying to figure out whether the community
where I live is a homeowner’s association or acondominium
association? How do we know one way or the other? Is it
possible we are a mixed-bag; part homeowners association
and part condominium association? B.H. (via e-mail)

Answer: Your questions can be answered by reference
to specific provisions of the Florida Condominium Act
(Chapter 718 of the Florida Statutes) and the Florida
Homeowners’ Associations Act (Chapter 720 of the
Florida Statutes).

The Florida Condominium Act defines a condominium
association as “any entity responsible for the operation
of Common Elements owned in undivided shares by
unit owners [which means a record owner of legal title
to a condominium parcel], any entity which operates or
maintains other real property in which unit owners have
use rights, where membership in the entity is composed
exclusively of unit owners or their elected or appointed
representatives and is a required condition of unit
ownership.” In summary, a condominium association
governed by Chapter 718, Florida Statutes, is an
association that is comprised exclusively of condominium
unit owners and in which membership is mandatory. If
your development includes any parcels of real property

that are not condominium parcels, then your association
is not a condominium association.

The Florida

homeowners’ association as “a Florida corporation

Homeowners Associations’ Act defines

responsible for the operation of a community or a mobile
home subdivision in which the voting membership is made
up of parcel owners or their agents, or a combination thereof,
and in which membership is a mandatory condition of parcel
ownership, and which is authorized to impose assessments,
that if unpaid, may become a lien on the parcel.” Therefore,
a homeowners’ association governed by Chapter 720,
Florida Statutes, is any mandatory membership association
that operates a community or mobile home subdivision
which has the authority to impose assessments and place a
lien on the parcel.

It is not possible to have a “mixed-bag” association, which
is part homeowners association and part condominium
association. It is, however, possible to have a homeowners
association (often referred to as a master association or
property owners association) that is sort of an “umbrella
association” that also governs a condominium within
the development. However, all condominiums must be
administered by a separate “Condominium Association”
in accordance with Chapter 718.
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The New Year marks a chance to reflect on past
successes and failures. Of course, the customary
way to shoot for success in the upcoming year is the
New Year’s Resolution. Here are ten proposed New
Year’s Resolutions for community associations, five

for owners and residents, five for the Board.
For the owners and residents:

* Remember that the association is not a landlord
and the board members are not the building
superintendent. They are volunteers. They are
human beings who will make mistakes.

* Volunteer to do one thing for your community
during the upcoming year. Whether it is typing
up an edition of the community’s newsletter, or
serving on a committee, every little bit helps.

* The next time you get upset about something that
has happened at the association, wait twenty-four
hours to address it. Itisamazing how a night’s sleep
sometimes puts a new perspective on things.

* Follow the rules. There is at least one rule in every
community that some resident despises, or thinks
is silly or outdated. However, that rule may be
very important to your next door neighbor.

* Sit down and read the association’s governing
documents. In the flurry of activity involved in buying a
new home, very few people have the time or inclination
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to read through a thick stack of condominium or
homeowner’s association governing documents. One
of the most common complaints I hear from boards
when a dispute erupts in a community, is that the
problem would have never happened if the owner
would have read the documents.

Now, for the board:

* Remember that an owner questioning what is
being done, or suggesting another approach, is
not necessarily an attack on the board. Great
ideas sometimes come from the most unexpected
sources.

* Try to create an environment that encourages
community participation. Sometimes it is easier
and faster to just do things yourself. However, the
more your association is perceived as a partnership,
the smoother things will go.

* Read your governing documents. Owners are

not the only ones guilty of not knowing the

community’s governing documents. If there are
archaic or un-enforced rules, it is time to look at
changing them.

* Review all of your relationships. Take a look at
each vendor providing goods and services to your
association. Are they meeting your expectations?
Keeping in mind that you often get what you pay
for, the cheapest is not always the best.
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« Don’t sweat the small stuff. While board easier said than done), makes board service
members should take their obligations much more rewarding.

seriously, some things just are not life and

death matters. Keeping things in proper Ifyou are like most of us, it probably will not take long
perspective and good balance (admittedly to break some of these resolutions, but it is worth a try. B
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Board Has Authority on Some Issues; Owners Others

Question: Can you provide a simple guideline on what
actions of a condominium association can be taken by a
board, and which actions require a vote of the association
members? Our condominium consists of forty-six units,
with a seven member board. Many of the votes on the
board are four to three. The board addresses issues such
as pets, leasing, whether to have a management company,
auditing, and standards of elevator and foyer maintenance.
Is there a simple answer to what the board can decide and
what the owners must decide? J.F. (via e-mail)

Answer: There are certain decisions which the law states
can only be made by a vote of the unit owners. These
include election of the board, recall (removal) of the board,
the waiver of reserves, and the waiver of required financial
reporting standards, such as an audit.

There are other items that will usually require a vote of
the owners, such as amendments to the declaration of
condominium, articles of incorporation, or bylaws (I have
seen a few sets of these documents which permit the board
to amend them, but they are a rarity).

There are also certain actions which require a unit owner
vote unless authority is delegated to the board. These would
include material alterations to the common elements, and
acquisition of real property by the association.

There are several decisions which the law specifically
confers on the board, including the grant of easements
and the decision to purchase bulk cable television as a
common expense.

Therefore, the answer to your question is “it depends”
on what the issue is. For example, you raised hiring a
management company. In 99 cases out of 100, this is a
decision solely vested in the board. A few sets of documents
I have seen would require ownership approval, but this
would be unusual. Likewise, maintenance standards are

typically left to the Board.

Like any elected governing body or corporate board, your
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associationboardisvestedwithrelativelyboardauthority
under the lawThat authity alsoarries fiduciay
responsibilityandtherightofthosewhoelectedthe
boardtoremoveboardmemberswithorwithoutcause,

bymajorityvote.

QuestionDarulesandregulationsofamassociationhave

toberecordedinthepublicrecordsinordertobevalid?
R.G (viae-mail)

AnswerNo.

Restrictionscontainedinadeclarationofcondominium
(ordeclarationofcovenants)andanyamendmentsof
thosedocumentsmustberecordedinthepublicrecords
oftheCountywherethecommunityislocatedinorder
tobevalid.

Thereisnothinginthelawwhichrequiresrulestobe
recorded Someassociationsrecordtheirrules somedo
notInmyopinionjftheassociationdoesrecorditsrules,
anychangestotherulesshouldalsoberecorded.

The benefit afcording ules is thatohstructive notic@
isprovided,andnewownerscannotclaimtheywerenot
toldaboutthenewrulesdidnotreceiveacopyetcThe
down-sideofrecordingrulesisthatiftheassociation
recordseverychangejtmeedstokeeptrackofamendments,

plusthereistypicallyanadditionalexpensefactor.

QuestionOurcondominiumdocumentsprovidethat
coveredparkingspacesandunder-buildinggaragespacesare
“limitedcommonelements.’ Noteveryonehasoneofthese
spacesT heycanbesoldwithintheassociationforwhatever
themarketwillfetch TheCountyisnowassessingthese
parkingareasIsthidegal?I" W (viae-mail)

Answer:Commonelementsofacondominiumarenot
separatetosubjectadvaloremtaxation.

Howeverjfaparticularlimitedcommonelement(such
as a boat dock, covered parking space, cabana, etc.)
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is described as an “appurtenance” to the unit, it is
included in determining the fair market value of the
unit. Therefore, while a common element cannot be
separately taxed, its value to a particular unit can be
considered in determining the market value.

Question: Our association is a mobile home park
corporation. Our annual meeting is approaching,
at which time we vote on various items, including
amendments to the bylaws and the budget. It
is our understanding that proxies cannot be
open or counted until the annual meeting. This
makes for a very long meeting. Is there any way
that proxies may be counted before the meeting?

R.M. (via e-mail)

Answer: It depends on which law applies to your
association, the condominium law, the cooperative law, or

the homeowner’s association law.

All three laws permit the opening of proxies before the annual
meeting, and I recommend doing so to avoid dragging the
meeting out. If the bylaws prohibit opening proxies until the
meeting starts, then you would need to change your bylaws
to be able to log the proxies in before the meeting.

Ballots for the election of directors cannot be opened
in condominium or cooperative associations until the
election takes place. The same rules does not apply in the
homeowners’ association context, where the bylaws will
control that question. H
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