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Despite the fact that we live in a transparent age, there
are legitimate concerns and reasons for board members
to keep certain information confidential. Disclosure of
confidential information by a board member could
compromise the association or present an unwarranted
invasion of privacy upon another. For example, liability on
the part of the corporation or the individual board members could arise from
disclosure of sensitive matters such as delinquencies, litigation, contract
negotiation, staff employment and the retention of contractors and
professionals. For this reason, encompassed within the fiduciary obligations of
the board is the requirement that the corporation’s information be kept
confidential to the extent that the information is privileged or that its release
may compromise the corporation.[1]
While transparency is important, keeping certain information concerning the
corporation’s activities confidential may be required as it prevents undue harm
to the corporation, its board members, members, staff and related third-parties.
The members of a common interest community elect a board of directors or
trustees who are responsible for managing the activities of the association,
thereby requiring the board to act in a fiduciary capacity. The members of the
board owe fiduciary obligations to the corporation itself and to the unit owners,
similar to that of a corporate board to its shareholders.[2] Included within these
fiduciary obligations are the duty of care and the duty of loyalty.[3] The duty of
care requires trustees to “discharge their duties in good faith and with that
degree of diligence, care and skill which ordinary, prudent persons would
exercise under similar circumstances, in like positions.”[4] The duty of loyalty
requires trustees to act in the best interests of the corporation and its
members, especially in those circumstances where the trustee has a material
conflict of interest.[5] The duty of loyalty requires trustees to discharge their
duties in a manner that the trustee believes to be in the corporation’s best
interest. Therefore, implicit within the duty of loyalty is some degree of a duty
of confidentiality. For example, there is no doubt that a director must maintain

the confidentiality of attorney-client privileged information. Many courts have
also held that a board members right to learn of privileged information comes
with the obligation to maintain the confidentiality of that communication, as the
privilege belongs to the corporation and is not that of the board member’s to
waive.[6]
Ultimately, board members are expected to protect and maintain the
confidentiality of certain information. If you have have any question as to
whether or not you may be required to keep information confidential, please
consult with your attorney.
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