
Who Knew? The Misplaced Use Of 
“Time Is Of The Essence” 

Clauses In Construction Contracts
By Steven B. Lesser, Esq. and Jonathan D. Silver Esq., 

Becker & Poliakoff, P.A., Fort Lauderdale, Florida

Time is of the essence” clauses have become commonplace 
in most standard form construction agreements 

published by the AIA,1 ConsensusDOCS2 and EJCDC.3 For the 
most part, this clause is typically found in one miscellaneous 
paragraph to generally indicate that “time is of the essence” 
(hereinafter sometimes referred to as the “clause”) relative 
to all specified time deadlines in the agreement. However, 
relying on a general clause could pose a trap for the unwary 
construction lawyer.

Developing case law suggests that a generic clause may not 
be sufficient to transform every specified time frame into a 
material breach of contract.4 To make each deadline a material 
requirement, the best practice may be to specify that “time is 
of the essence” with each referenced time limit. This approach 
will enhance the likelihood that the failure to perform timely 
will constitute a material breach of contract. Reliance on 
standardized agreements between the owner and architect 
pose the greatest risk since a “time of the essence” clause has 
not been included in these agreements.5 

Recognizing the significance of deadlines in these 
agreements, construction practitioners should also exercise 
care to avoid the owner’s waiver of the clause when granting 
an extension of time. This article explores these issues and 
provides practical advice for use of “time of the essence” clauses 
in real estate, design, and construction contracts.

THE MEANING OF TIME IS OF THE ESSENCE

Judicial Treatment of Time is of the Essence Clauses
Contract law provides that mere delayed performance 

does not constitute grounds for default under an agreement; 
rather, for there to be a default, the breach must be material.6 
Therefore, parties regularly include a “time is of the essence” 
clause to require timely performance as an express condition 
of the contract.7 In this way, the owner announces at the time 
of contracting that damages are a foreseeable result of delay.8 
By operation of law, no matter how trivial a deviance, the 
failure to meet a required condition within the time specified 
can automatically equate to a material breach that allows 
for rescission and termination of all further obligations.9 The 
effective use of the clause can make a deadline material so as 
to convert a minor breach to an incurable basis for termination 
of the contract.10 This approach can provide owners with 
leverage over contractors when enforcing contract deadlines. 

In response, contractors often seek to minimize that risk by 
specifying that the time limits are simply terms of the contract 
rather than of the essence of the contract. Alternatively, the 
parties may negotiate to specify that only certain deadlines 
will give rise to a material breach of contract such as the start, 
completion or certain interim construction milestone dates.

When Will Time be Considered a Material Term?
“Time is of the essence” is not the standard rule; accordingly, 

general dates specified within an agreement are considered 
“not of the essence” unless expressly stated or stipulated as 
such in the contract.11 Courts generally recognize four methods 
for determining when time will be treated as material. First, 
time will be considered of the essence, and therefore material, 
when the agreement expressly recites such, i.e., “Time is of the 
essence in this Agreement.”12 Second, in the absence of an 
express provision, time will be of the essence where given the 
nature of the subject matter of the contract, the circumstances 
imply time was clearly an essential part of the bargain.13 The 
third scenario is when treating time as non-essential would 
produce a hardship and delay by one party in completing or 
in complying with a term would necessarily subject the other 
party to a serious injury or loss.14 Lastly, a party may expressly 
make time of the essence by providing notice to the defaulting 
party that the contract is required to be performed within a 
reasonable, stated time.15

Time is of the Essence Impacts Performance and 
Remedies 

When parties expressly include a “time is of the essence” 
clause in their agreement, the clause affects both the timing 
of performance as well as available remedies. When time is 
considered of the essence, then the obligated performance 
must occur at the “stated and unquestionable time.”16 In 
contrast, when time is non-essential, parties generally must 
perform within a reasonable time.17 Moreover, as discussed 
above, by allocating time as essential to performance, the 
failure to comply is deemed a material breach so that the non-
breaching party may either rescind the contract or, if available 
under the circumstances, move for specific performance.

Scope Of A Time Is Of The Essence Clause
Clause Placement is Important
At first glance, the insertion of a single clause may seem 

sufficient. However, most agreements contain multiple 
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promises and performance requirements by each party. Since 
contracts regularly contain multiple deadlines, it is difficult to 
predict whether a general clause will successfully express the 
parties’ intentions for strict performance as to all time limits.

Generally, courts are reluctant to apply the general “time is 
of the essence” clause to all “promises for sundry performance” 
since each obligation varies in importance.18 In this setting, one 
court observed that when the clause has been incorporated 
from a form contract, it has been inserted without realization 
of its significance.19 Thus, the language of the clause taken 
in connection with the disputed subject matter may present 
uncertainty as to the intended scope of the clause.

Normally, the clause will be given effect only if it is shown to 
be clearly applicable to the contract requirement to which it 
is sought to be applied.20 For example, a clause in a residential 
purchase agreement’s “Other Essential Terms” section was 
found inapplicable to a section which governed options for 
appraisal.21 The court held that the intended scope of the 
provision was to apply to the specified closing date and any 
slight delay in appraisal negotiation would not affect closing.22

Similarly, where the buyer was unable to timely receive a 
bank loan certification, the court “strictly” applied the form 
contract’s clause and held that it was inapplicable because it 
was in a different paragraph which related to the closing of the 
purchase as opposed to pre-closing conditions.23 Additionally, 
a contract for the purchase of twenty-three developed lots 
containing a “time is of the essence” clause in the paragraph 
pertaining to closing did not encompass the provision in the 
addendum that all construction debris had to be removed 
by closing.24 These cases may be compared to Arvilla Motel 
where the clause was located under the heading Purchase and 
Sale.25 Here the court found that “the parties clearly intended 
to make time essential as to the closing date” and therefore 
seller had an immediate right to cancel if buyer was unable to 
timely perform.26 The court reasoned that because the clause 
was placed within the provision pursuant to which the seller 
could seek rescission, the parties clearly contemplated timely 
performance to be a material requirement.27 

Guidelines for Drafting
As the previous cases demonstrate, “[a] ‘time is of the 

essence’ clause is not necessarily a stock phrase.”28  In order to 
give the clause the intended effect the court will attempt to 
ascertain whether the required performance is a condition to 
trigger the other party’s obligation.29 As a result, courts have 
warned against relying on a blanket clause buried in verbose 
language which may specify a time for performance in multiple 
contexts.30

Recognizing that use of a single blanket clause in construction 
and design agreements may impact the ability to enforce those 
deadlines, case law suggests that the better practice would be 
to include the clause together with each specified deadline.31 
Although it is not the norm to have contracts containing more 

than one “time is of the essence” clause, drafting the contract in 
this manner provides the best assurance that the time specified 
will be given effect as being “of the essence.” In fact, one court 
opined if the condition was of crucial importance, a separate 
clause should have been explicitly included to govern the 
condition along with a separate date if necessary.32

Avoid Waiver Of Time Is Of The Essence
To avoid waiver, a party claiming breach of a “time is of the 

essence” clause must do so in a timely manner.33 This is because 
waiver may be inferred from conduct when a party is led to 
believe to his detriment such right has been waived.34 “When 
time has not been made essential to the contract or has been 
waived, the party entitled to insist on performance must fix a 
definite date in the future for performance.”35

In Royal Palm, the owner allowed the contractor to exceed 
the specified substantial completion date without setting a 
new deadline.36 The Eleventh Circuit held that the owner’s 
conduct of issuing hundreds of change orders after expiration 
of the original substantial completion date while failing to 
establish a new date constituted waiver of the “time is of the 
essence” clause.37 Under these circumstances, the owner was 
precluded from recovering liquidated damages.38 The result 
in Royal Palm can be distinguished from Faussner where the 
seller’s repeated extensions of time to the purchaser who was 
unable to raise funds to purchase real estate did not constitute 
waiver.39

In a construction context, a contractor may be unable to 
meet its deadline. Rather than terminating the contract, it 
may prove beneficial for the owner to provide an extension 
of time but to proceed cautiously to avoid waiving the clause. 
Based upon the foregoing case law, whenever a deadline is 
extended, the owner should establish a new date, stating that 
“time is of the essence,” to avoid waiver. In this manner, the 
newly established deadline can be deemed expressly material 
and enforceable.

Conclusion
It is well established that courts will not rewrite agreements 

between parties to a contract.40 In a construction setting, 
standard form agreements containing a generic clause may 
not be sufficient to make various performance requirements 
material to support a claim of breach of contract. Standard form 
agreements should not be accepted at “face value” but must 
be carefully reviewed and modified to meet the objectives 
of your client. This is especially true for standardized owner 
and architect agreements that fail to include a “time is of the 
essence” clause. To achieve greater certainty in enforcing 
deadlines, consider using the phrase “time is of the essence” 
with each obligation that you may ultimately seek to enforce. 
Lastly, when the time for performance has been extended, 
in order to avoid waiver of time being of the essence, case 
law suggests that a revised deadline for performance be 
established.
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