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Water Leaks in
Condominiums

Who Fixes,' Who PayS, By: John Cottle, Esq., Becker & Poliakoff
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unit owner. Condominium documents
sometimes require the association to main-
tain portions of the unit, so the documents
must be consulted to determine where
responsibility lies. Note that it does not
matter whether the damaged drywall is
within the unit where the leak originated or
in a unit below the leak. Responsibility for
repair lies with the owner of the damaged
unit, unless the condominium documents
impose that obligation upon the association.
If the damage was caused by casualty,
the next question to ask is who insures
the damaged property. In Florida, responsi-
bility for repairing and restoring property
damaged by casualty rests with the party
who insures it. Who insures what part of
a condominium is not determined simply
by whether the element in question is a
part of the unit or a part of the common
elements. Florida statutes requires that a
condominium property insurance policy
must cover “[a]ll portions of the
condominium property as originally
installed,” except for, “all personal property
within the unit ... floor, wall, and ceiling
coverings, electrical fixtures, appliances,
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therefore responsible for it. Conversely,
responsibility for repair or replacement of
floor covering and cabinetry will lie with
the unit owner.

It is certainly logical, on the face of
things, for the party collecting the insurance
proceeds to shoulder the burden of the
repairs. But what if an insurance claim
for damaged drywall does not meet the
association’s deductible? Is the association
still responsible? In Florida, the answer is
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the governing
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only way to shift the loss back to () &

the unit owner is through an
owner vote to opt out of this |
statutory requirement. The statute
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requires that a majority of the total voting c
interests of the condominium must approve ‘
the opt out in order for it to be effective. » “’Oo
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Quite often, water damage in a

FOR TWO G EN ERATION S condominium’is the result of someone’s

negligence: an owner fails to replace an old

water heater; a maintenance man incorrectly
9 8 1 -9 9 9 9 installs an ice maker; spring breakers allow
a bathtub to overflow. Water escapes the
FAX 251.981.2480 unit and damages other units and common
25620 CANAL ROAD elements below the source of the leak.
ORANGE BEACH, AL 36561 MCCARRON INSURANCE GROUP How does this negligence affect the analysis
of who must pay for the repairs? It is impor-
tant to remember that negligence is second-
ary to the issue of who is initially responsi-
ble for repairing the damage, and the possi-
bility that the damage may have been caused
by negligence does not change that part of
the analysis. However, the presence of
REALTY & MANAGEMENT negligence may allow the party saddled
with the repair responsibility to recover his
losses. Thus, if Ms. Pent-House’s 20-year-
old water heater bursts and floods the five
units immediately below, those five unit
owners may have claims against her for the
damage to their draperies, cabinets, and
Managing and selling the Island for over 20 years. We offer you our expertise 3  priceless Turkish carpets. Likewise, the
to make ownership a profitable and pleasurable experience. = association may have claims for damage to
the drywall and other affected elements
that it insures. Hopefully, Ms. Pent-House
carries adequate liability insurance.

While dissecting the responsibility for
repair of water damage in a condominium,
context can sometimes seem tricky, the
above roadmap should prove a useful tool.
If you have the misfortune of suffering
significant damage from a condominium
water leak, it would be wise to consider
consulting with legal counsel. Meanwhile,
ask yourself these questions: do you know
how old your water heater is and do you
have adequate liability coverage? M
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