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Owners of construction projects often incur liabil-
ity because they fail to recognize and comply with cer-
tain implied obligations that arise during the design and
construction process. In many instances, the owner is
unaware that these implied obligations even exist until
project participants file damage claims. Then, it is simply
too late to avoid liability.! Thus, prior to commencement
of a construction project, the owner needs to be aware of
implied obligations. This article discusses the twelve most
common implied contractual obligations, or “deadly
sins,” breached by owners both before and during con-
struction and gives practical tips to avoid liability.

As courts have established lines of demarcation
between permissible owner actions and those that con-
stitute a breach of implied obligations, the savvy owner
must know where liability begins and ends. Owners must
understand conduct that falls into this “danger zone”
and then stay out of'it. These implied obligations, as dis-
cussed below, include:

1. The duty to disclose material information to pro-
spective bidders;

2. The duty to provide accurate plans and specifica-

tions;
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3. The duty to provide accurate site information;
4. The duty to obtain necessary regulatory approvals,
permits, and easements;
5. The duty to provide access to the work site;
6. Duties relating to owner-furnished products, mate-
rials, or equipment;
7. The duty to timely review contractor submittals
and requests;
8. The duty not to deny valid requests for time exten-
sions;
9. The duty to make timely inspections;
10. The duty to maintain the project site in a reason-
ably safe condition;
11. The duty not to hinder, delay, or interfere with the
timely completion of work; and
12. The duty to coordinate the work of multiple
prime contractors.

Many of these implied obligations derive from the
“implied covenant of good faith and fair dealing” that is
imposed in every construction contract.? This implied cov-
enant essentially provides “that neither party will do any-
thing which will injure the right of the other to receive the
benefits of the agreement.”? Generally speaking, an owner
will be deemed to have breached the implied covenant of
good faith and fair dealing when it acts intentionally, or in
bad faith, in an effort to frustrate or delay the performance
of the contractor.*

Duty to Disclose Material Information to Prospective
Bidders

Even before the commencement of a contractual rela-
tionship, an owner has an implied obligation to furnish
infor-mation that will not mislead prospective bidders
on a construction project.> For example, in Jacksonville
Port Authority v. Parkhill-Goodloe Co.,° the municipal
owner furnished the contractor with boring reports indi-
cating that there was no significant rock in the area to be
dredged. The owner, however, knew otherwise because
another dredging contractor on one of its earlier proj-
ects encountered extensive rock in an adjacent area. The
contract guaranteed that the information provided in the
boring reports gave a general indication of the materials
likely to be found. The court held that the owner had a
duty to furnish information that would not mislead pro-
spective bidders and found that the owner had misled the
contractor by providing the boring reports.’
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Even after a successful bid is made, the owner has an
implied duty to notify the contractor when it suspects
that an error in the bidding process has occurred. For
example, in Hudson Structural Steel Co. v. Smith & Rum-
ery Co. ? the court held that an owner is on inquiry notice
of an error in the bidding if there is a substantial differ-
ence between the lowest bid amount and the second low-
est bid, or if the lowest bid is substantially lower than the
owner’s cost estimate. In such circumstances, the con-
tractor may be able to recover damages from the owner.’

In addition to disclosing all pertinent information to
the contractor during the prebidding process, the owner
has an implied duty during the actual performance of the
project to furnish the contractor with material informa-
tion that may have a bearing on the contractor’s work.!’
This implied obligation typically arises when the owner
has superior knowledge not available to a contractor
from other sources.'' An owner’s failure to make appro-
priate disclosure may entitle the contractor to damages
or an equitable adjustment.'> For example, in Helene
Curtis Industries, Inc. v. United States," the owner was
aware that the contractor assumed it could perform the
contract without utilizing a grinding process. The owner
was liable when it failed so to inform the contractor. Sim-
ilarly, in City of Indianapolis v. Twin Lakes Enterprises,
Inc.,'"* the owner breached its implied duty of disclosure
when it insisted that a contractor continue to dredge a
reservoir that the owner knew contained large obstruc-
tions previously dumped in that area by the owner.

Owners must be counseled to “come clean” with the
contractor by disclosing any information that may mis-
lead the contractor in performing or planning its work.
Bid documents or preconstruction meetings between the
owner and contractor are the best vehicle to convey this
information. Owners should prepare meeting minutes or
videotape the discussions and then distribute them to all
meeting attendees. These precautionary steps will assist
the owner to defeat contractor claims that the owner
failed to disclose material facts in its possession.

Duty to Provide Accurate Plans and Specifications (Spearin
Doctrine)

An owner of a construction project has an implied
duty to provide the contractor with accurate plans and
specifications. This principle is referred to as the Spearin
doctrine." Under Spearin, if a contractor builds accord-
ing to plans and specifications prepared by the owner, the
contractor will not be responsible for the consequences
of any defects in the plans and specifications.'® The Spea-
rin doctrine thus relieves the contractor of liability to
the owner if the contractor performs in accordance with
plans and specifications furnished by the owner, but
the completed work is defective.!” Further, the contrac-
tor also can recover for any additional work, extras, or
delays caused by the inadequate documents.'® Accord-
ingly, the Spearin doctrine can be used by contractors as
both a “shield” and a “sword.”"

A good example of the “defensive use” of the Spearin
doctrine can be seen in the case of McConnell v. Corona
City Water Co.,” where the owner sought to hold a con-
tractor responsible for the collapse of a tunnel under con-
struction. The contractor agreed to timber the tunnel in a
thoroughly workmanlike and practical manner, in accor-
dance with the specifications, so as to protect against out-
ward and inward pressure. The court held that since the
contractor performed the work according to specifica-
tions, the contractor was not responsible for the collapse.

The “offensive use” of the Spearin doctrine is exempli-
fied by the case of Montrose Contracting Co. v. County
of West-chester.® In Montrose, a contractor brought suit
against an owner in connection with a contract to con-
struct a sewer in a two-mile tunnel, at an average depth
of forty feet below the streets of the City of Yonkers. The
contractor maintained that the owner erroneously repre-
sented that the tunnel work could be performed without
the need for compressed air (a “free air” job), with the
exception of approximately 600 feet. Performance of the
work in the tunnel, however, required compressed air,
at an increased cost of nearly $500,000. The court found
that because the specifications clearly indicated that the
tunnel was substantially a free air job, the contractor was
entitled to damages by relying on defective specifications.

The Spearin doctrine applies only if the contractor
performs “in accordance with” plans and specifications
furnished by the owner.?? Thus, if the owner can establish
that the contractor failed to follow the owner’s plans and
specifications (even if defective), the owner is insulated
from any claims alleging defects in the plans and speci-
fications.? As an additional precaution, owners should
consider retaining independent inspectors to monitor
construction to make sure the work performed complies
with the plans and specifications. Inspectors promptly
discover design defects that can be eliminated or miti-
gated in the field. In addition, through monitoring, own-
ers can document instances where the contractor deviates
from plans and specifications to counter later claims for
additional time and money.

Several affirmative defenses to avoid application of
the Spearin doctrine are available to owners, even if the
contractor proves that the plans and specifications were
defective. Under the “patent defect” defense, the owner
may escape liability under Spearin when design defects
are “glaring or obvious” or reasonably could have been
discovered by the contractor.?* A contractor has a duty to
discover defects in the plans or specifications that are rea-
sonably discoverable or patent and to warn the owner of
the defects, even if the plans and specifications are supplied
by the owner.” This doctrine applies even where an owner
supplies comprehensive design specifications because a
contractor is not justified in “blithely proceeding with its
work in the face of obvious and recognized errors.” Many
form contracts require the contractor to advise the owner
of any known defects in the contract documents.?

Another defense is to argue that the specification at
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issue involves “performance,” not “design.” Spearin only
applies to design, not to performance, specifications.?’
“Design specifications” precisely detail the manner in
which the work is to be done? as opposed to “perfor-
mance specifications,” which set forth the results to be
achieved and allow the contractor to determine how to
achieve those results.? This occurred in PCL Construc-
tion Services, Inc. v. United States,*® where the court, in
rejecting a contractor’s attempt to classify certain specifi-
cations as “design,” stated as follows:
The fact that specifications provided some details
concerning how the work was to be performed
does not convert what would otherwise be a per-
formance specification into a design specification.
... [W]here a specification does not tell a contrac-
tor how to perform a specific task, that part of
the specification can be a performance specifica-
tion even if the rest of the specifications are design
specifications.’!

Performance specifications should be highlighted in
the contract documents and showcased at prebid and
preconstruction meetings.

An owner can avoid liability under the Spearin doc-
trine by shifting the risk of loss through disclaimers or
contractual language making the contractor the explicit
guarantor of the adequacy of the plans and specifica-
tions.*? The language disclaiming this obligation, how-
ever, must be more than just a general or boilerplate
disclaimer.*

When the written agreement between the owner and
contractor contains a specific disclaimer that requires the
contractor to satisfy itself as to the accuracy of the own-
er’s plans and specifications, the disclaimer will usually
be upheld.** In E. H. Morrill Co. v. State of California,®
the contractor claimed damages because the specifica-
tions stated that the dispersion of boulders at the job site
varied from approximately six to twelve feet in all direc-
tions, including the vertical. During performance of the
work, however, the boulders were much closer togeth-
er, making them more expensive to handle. The owner
defended the action, relying upon provisions in the prime
contract that described the site and referenced the size
and location of numerous boulders. The contract also
required the bidder to examine the site along with the
plans and specifications and expressly stated there would
be no additional compensation for difficulties caused by
subsurface conditions. In rejecting this argument, the
court held that general clauses requiring a contractor to
examine the site, check plans, and assume responsibility
for the work would not absolve the government from
liability. A properly drafted disclaimer must utilize spe-
cific disclaimer language and the language must be cross-
referenced to the site representations in the contract.

Although a properly drafted disclaimer clause can
benefit the owner, some disclaimers may lead to false
confidence and sloppy project administration.?® Some-
times owners disclaim responsibilities even though it

would be in their own self-interest to accept them, such
as administering the schedule or coordinating the work.
In one case, the project owner expressly disclaimed any
obligation to schedule or coordinate the work of multiple
prime contractors. The disclaimer was enforced by the
court, but the project was completed twenty-five months
behind schedule.’” In another case, the project owner
disclaimed liability for delay or hindrance in each of its
thirty trade contracts. The project was so poorly run that
a court refused to enforce the delay disclaimers, ruling
that the owner had breached a fundamental contractual
obligation.?®

Another exculpatory clause that can be employed by
owners to overcome the Spearin doctrine is a “verifica-
tion” clause,* which typically requires the contractor to
verify the project specifications for accuracy and com-
pleteness.® If a contract contains a “verification” clause,
it essentially serves as a warning to contractors that
the drawings and specifications must be reviewed with
“reasonable thoroughness.”*' Just as with disclaimers,
specificity is critical because broad verification clauses
generally will not be enforced.*” For example, a clause
that read, “Contractor shall verify all dimensions and
conditions prior to submission of a bid,”* was not spe-
cific enough to require the contractor to verify the ridge
height of an existing roof.*

The more specific and detailed the clause, the more
likely that the clause will be enforced.*® For example, in
one case, a contract for fabricating and installing several
hundred air-conditioning window units provided the
contractor with drawings that contained the admonition
that “Contractor shall verify all window dimensions.”
When the contractor failed to verify any window dimen-
sions, the contractor was denied an equitable adjustment
after it discovered the dimensions on the plans were inac-
curate.

“Omissions and Misdescriptions” clauses* “cau-
tion bidders that information contained in the contract
documents may not accurately depict encountered condi-
tions”*7 and “places the burden on the contractor to cor-
rectly [perform] ‘manifestly necessary’ work . . . despite
omissions or mistakes in contract drawings.”* These
clauses are intended to exculpate the owner from liability
where the subject matter of the contract is misdescribed
in some significant respect.*

The enforceability of these clauses has been met with
mixed results. One case interpreted a clause as protecting
the government from liability for defective specifications
under a contract for construction of a “turnkey” medi-
cal clinic.®® When the specifications lacked specific direc-
tion regarding the furnishing and installation of motor
starters that were necessary for completion of the clinic,
the board denied a claim for additional costs because the
contractor had been “put on notice that it was to provide
the government with a completed facility.” The motors
were a “manifestly necessary detail of the work, required
to ‘carry out the intent’ of the contract” to construct a
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clinic ready for use.

On another occasion, the omissions and misdescrip-
tions clause did not shield the government from liability
for defective specifications where the contractor needed
considerably more pipe than required by the contract
drawings. The contractor recovered because the omis-
sion was not obvious.’!

The interpretation of an omissions and misdescrip-
tions clause depends upon several factors, such as
whether the omission or misdescription is of a “detail”
(as opposed to the work in general),’? whether it should
have been obvious to the contractor,” and if it was nec-
essary to carry out the intent of the drawings and speci-
fications.** For example, courts are unlikely to construe
an omissions and misdescriptions clause in a way that
would exculpate an owner for broadly omitting “work”
to be performed by the contractor (no matter how large
or small).¥

The far-ranging liability of an owner based upon the
Spearin doctrine highlights benefits derived from seeking
a peer review of the drawings, specifications, and other
documents. Plans should be checked at the earliest pos-
sible stage, prior to construction, for compliance with
applicable building codes (particularly fire and life safety
issues) and the Americans with Disabilities Act (ADA).
Otherwise, noncompliance could be costly to correct
once construction is under way. In some jurisdictions, it
may even be advisable to meet with the building official
to review the plans prior to construction to make sure all
building codes have been followed.

Duty to Provide Accurate Site Information

The owner also has an implied obligation to provide
the contractor with complete and accurate information
regarding conditions at the building site.’” If the owner
has information in its possession regarding adverse con-
ditions at the site, such as unanticipated soil conditions,
water intrusion, underground pipe or cable, and other
types of impediments to the clearing, grubbing, and grad-
ing of the site, the owner has a duty to provide that infor-
mation to the contractor.’® An owner can be liable for
a “differing site condition” claim by the contractor even
when the nondisclosure is unintentional.”

In Warner Construction Corp. v. City of Los Angeles,”
the City of Los Angeles provided bidders on a retaining
wall construction project with the logs of two test bor-
ings it had conducted at the job site; the logs erroneously
reported the soil composition obtained from the bor-
ings. Attached to the logs was a caveat disclaiming any
warranty that the test hole information was indicative
of conditions elsewhere at the site. The City, however,
knew, but did not disclose, that cave-ins had occurred in
both test holes, forcing it “to change its drilling methods
and to abandon the holes before reaching the planned
depth of 50 feet.”®" When caving occurred in holes that
were drilled during construction, and the contractor was
forced to change to a more expensive drilling technique

with rotary mud, the City was liable for its nondisclosure
of the earlier cave-ins and use of special drilling tech-
niques. The nondisclosure “transformed the logs into
misleading half-truths.”¢

Most sophisticated construction contracts contain
a “changed conditions” or “differing site conditions”
clause, under which the owner expressly assumes the risk
of unanticipated changes in site conditions. These clauses
make it unnecessary for contractors to include large con-
tingencies in their bids to cover the risk of encountering
unanticipated adverse subsurface conditions or concealed
conditions in existing structures.®® The relief generally
available under such a clause includes a time extension
and compensation to a contractor for any delay caused by
the changed site condition.

An owner can take steps to limit its liability for dif-
fering or changed site conditions by including an inspec-
tion/investigation disclaimer clause in the contract.* Site
investigation disclaimers are designed to shift the burden
of risk by requiring the contractor to investigate the site
prior to submitting a bid.® Failure of the contractor to
properly inspect a site may preclude it from recovering
damages. If the differing site conditions are of a type that
should reasonably be discovered by a prudent contrac-
tor, the use of a site investigation clause could provide a
valid defense to an owner. Such a clause does not protect
against known site conditions that are not disclosed.®

Duty to Obtain Necessary Regulatory Approvals, Permits,
and Easements

Generally, the owner has an implied obligation to fur-
nish whatever easements, permits, or other government
approvals are reasonably required to enable construction
to proceed.” Such terms are necessarily implied from the
very nature of the contract and the failure to comply with
them constitutes a breach of contract by the owner.%®
Similarly, if the owner is delayed in securing appropri-
ate access for performance of the work, the date for com-
pletion is to be extended accordingly.®® For example, in
Lapp-Gifford Co. v. Muscoy Water Co.,”° where the con-
tractor completed a job late because it could not obtain
an easement over a railroad right-of-way, the law implied
a covenant on the part of the owner that it either pos-
sessed or would procure the right-of-way. As a result, the
owner was precluded from recovering any delay damages
against the contractor.

Duty to Provide Access to the Work Site

At the outset of construction, the owner has an implied
obligation to provide adequate and timely access to the
construction site.”" It is well settled “that [a] contractor
shall be permitted to proceed with his construction in
accordance with the contract and that he shall be given
possession of the premises to enable him to do so.””* This
implied obligation requires both acquiring the property—
whether by purchase or lease—and providing access to
the property for the contractor’s equipment and materi-
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als.” When the owner limits access to the construction site,
it breaches the implied covenant.” In addition to giving
rise to a claim for damages,” an owner’s failure to pro-
vide timely site access may constitute a material breach of
contract that excuses the contractor’s continued perfor-
mance.’

This implied obligation remains in effect throughout
the course of the contractor’s performance’ and can be
breached even where the owner is not directly responsible
for the contractor’s inability to gain access to the proj-
ect site. For example, in Walter Kidde Constructors, Inc.
v. State,”™ the owner breached its implied obligation to
provide timely site access where the site was occupied by
another contractor under the owner’s control. If another
contractor impedes access to the work area, the owner
likely will be deemed to have breached its implied obli-
gation to provide timely and adequate site access to the
obstructed contractor.”™

Owners breach this covenant by issuing a notice to
proceed, knowing that a right-of-way has not yet
been acquired.® In one case, when a state agency failed
to acquire a necessary right-of-way due to public opposi-
tion to the project, the agency breached the contract.?®!

Site access representations are not limited to the means
of access and egress. For example, the contract for con-
struction of a school building stated that a landfill, to be
placed by a separate site preparation contractor, would be
compacted to certain specifications by a stipulated date.
When the discovery of saturated oil prevented the con-
tractor from timely mobilizing its equipment onto the site,
the owner was liable.*

A project schedule specified in a contract also can cre-
ate implied site access warranties. In one case, the con-
tract called for the installation of meters in apartments
housing Navy personnel and required the contractor to
provide each occupant at least three days’ notice in order
to obtain access to the apartments. When the contrac-
tor encountered problems with occupants who either
were not home or were uncooperative and was unable
to sequence the various trades in a logical fashion, the
government was liable for breach of an implied warranty
of site access.®® In another case, when a contract for con-
struction of a federal building required the contractor to
commence a phase of its work by a stipulated date, and
the site was not available because another contractor had
not finished its work, the government was liable.3

A project owner’s breach of the implied warranty of
site access is a well-recognized exception to the enforce-
ability of a “no-damage-for-delay” clause. For example,
in United States Steel Corp. v. Missouri Pacific Railroad
Co.,% the Eighth Circuit held that a railroad company
actively interfered with a bridge contractor by issuing
a notice to proceed with the knowledge that another
contractor’s work, upon which the bridge contractor’s
work was dependent, would not be timely completed.
The court found that the railroad company’s silence in
the face of its knowledge that delay-causing conditions

existed constituted bad faith.

Duty to Coordinate the Work of Multiple Prime
Contractors

In many states, including Pennsylvania, Ohio, New
York, New Jersey, and North Carolina, the majority
of public construction contracts must be let as multiple
prime contracts.® In these types of contracts, unless oth-
erwise explicitly provided, the owner has an implied duty
to coordinate the work of multiple prime contractors.?’
As one court aptly observed, if “no one were designated
to carry on the overall supervision, the reasonable impli-
cation would be that the owner would impliedly assume
the duty to coordinate the various contractors to prevent
unreasonable delays on the project.”® The “duty to coor-
dinate” generally means the duty to coordinate worksite
activities among prime contractors and their schedules to
ensure timely progress.®® For example, in Websco Con-
struction Corp. v. State,”® a general contractor recovered
for delays caused by other prime contractors because “[t]
he State had a duty to regulate and coordinate with rea-
sonable diligence the activities of the several prime con-
tractors for the simple reason, if no other, that no one
else had the authority to so act.”!

As with other implied obligations, owners may use
risk-shifting clauses to avoid liability for delays that
occur on multiple-prime-contractor projects. In Broad-
way Maintenance Corp. v. Rutgers State University,’* the
New Jersey Supreme Court held that the owner has the
right to absolve itself of coordination responsibility by
contractually designating one of the prime contractors as
the responsible party for scheduling and coordination of
all project work.

Implied Obligations Relating to Owner-Furnished Products,
Materials, or Equipment

An increasing number of construction disputes
involve equipment, materials, or other products sup-
plied by the owner.”* Owners frequently specify multiple
proprietary products.” By imposing such a requirement,
however, the owner warrants that each and every speci-
fied product is suitable for its intended purpose.” It
makes no difference whether the contractor selected one
particular product from among various alternatives.’
For example, when a project owner mandated the use of
rock from a particular quarry, the owner warranted that
both the quantity and quality of that rock would be suf-
ficient for the project.”’

Similarly, when an owner furnishes a contractor with
equipment or material for use on a project, the owner
extends an implied warranty that the materials will be
suitable for their intended purpose.”® And, of course, the
owner has a duty to deliver such materials and equipment
both in a timely manner and in a sequence that would
reasonably permit the contractor to finish the work on
schedule.” Failure to timely furnish such materials not
only will justify an extension of the completion date for
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a period equal to the length of the delay,'® but also will
give rise to a claim for damages. For example, in Litch-
field Manufacturing Corp. v. United States,' the fed-
eral government breached the contract when it delayed
delivering certain equipment required by the contractor
to complete its work. Similarly, a contractor can recover
damages if the owner-supplied materials are defective
and cause delays. For example, in Saran Industries, Inc. v.
Marathon Oil Co.,'” an owner was liable to a contractor
for supplying defective paint that caused the contractor
delays in painting an offshore production platform. As
these cases illustrate, owners expose themselves to enor-
mous liability when they elect to order fixtures, furnish-
ings, and equipment directly from suppliers.

Duty to Timely Review Contractor Submittals and Requests

In the typical construction project, a contractor must
prepare shop drawings'® and other submittals that detail
certain aspects of the project and how they comport with
the owner’s plans.!® The owner is under an implied duty
to review those submittals and return them in a reasonable
time so as not to delay the project.!® If the owner’s delay
in approving submittals slows the construction sched-
ule, the owner is liable for the contractor damages.!* In
Sterling Millwrights, Inc. v. United States," a contractor
was awarded a fixed-price contract to construct a chrome-
plating facility. The contract documents required the gov-
ernment to review the shop drawings within five days. The
U.S. Court of Claims set aside a default termination of
the contractor because the overwhelming source of delay
in the contract was the government’s failure to organize a
competent staff to carry out its obligation to make timely
shop drawing reviews.!®

Similarly, owners must make timely decisions on
other contractor requests such as change orders.'” If
the owner does not timely and reasonably respond to
such requests, it could become liable to the contrac-
tor for delay damages.!'® A particularly egregious
example of such dilatory behavior occurred in New-
berry Square Development Corp. v. Southern Land-
mark, Inc.,'"" where the owner delayed in approving
change order requests submitted by the contrac-
tor, yet ordered that construction not proceed with-
out such orders.!"? In addition, the owner repeatedly
failed to make payments required by the contract and
threatened to “break” the contractor before he
would pay him.!"3 The court concluded that adequate
evidence existed to present to a jury the question of
whether the owner actively interfered with the contrac-
tor’s work. !t

Duty Not to Deny Valid Requests for Time Extensions
(“Constructive Acceleration™)

The owner also has an implied duty not to deny jus-
tified time extension requests. If an owner refuses to
grant a legitimate time extension request by a contractor,
the owner can be liable for breach of contract damages

under a theory of “constructive acceleration.” Construc-
tive acceleration occurs when a contractor has a justi-
fied claim for an extension of time and incurs additional
expenses because the owner refuses to grant an extension
and requires the contractor to complete the project by the
original completion date.!> In order to prevail on a claim
for constructive acceleration, the contractor must prove
that (1) an excusable delay entitled it to a time extension,
(2) it properly requested a time extension, (3) the project
owner failed or refused to grant the requested extension,
(4) the project owner demanded that the project be com-
pleted by the original completion date despite the excus-
able delay, and (5) the contractor actually accelerated
the work in order to complete the project by the original
completion date and incurred added costs as a result.!'
A contractor that accelerates its work as the result of the
denial of a justified time extension is entitled to recover
its increased costs for labor, equipment, overhead, and
efficiency, as well as any lost profits.!"” In other words, if
the owner forces a contractor to continue working in the
face of an excusable delay, then the owner will be liable
for damages incurred by the contractor. To avoid a find-
ing of constructive acceleration, the owner should always
promptly respond to requests for an extension of time.'"
In addition, when discussing the matter with the contrac-
tor, the owner should avoid using threatening language
and should act in a conciliatory manner aimed at ensur-
ing prompt resolution.'”” Moreover, the owner should be
reasonable when considering requests for extensions of
time in the face of excusable and unavoidable delays.'*
A contractor does not have a claim for constructive accel-
eration if the owner simply pressures the contractor for
rapid completion of the work.!'”! Similarly, a letter stating
that the owner has an urgent need for the facility “and it
is therefore imperative that you take every possible action
toward expediting its completion” does not constitute
constructive acceleration.!??

Duty to Make Timely Inspections

Where the owner performs inspections of the contrac-
tor’s work, the owner is under an implied obligation to
perform such inspections in a timely and reasonable man-
ner.!? For example, in Russell R. Gannon Co. v. United
States,'* although the contract required that certain test
procedures on a contract for construction of over 200
dehumidifiers be witnessed by a government inspector,
the government did not believe that the work required
a full-time government inspector. When the government
later required the contractor to provide it with 72 hours’
advance notice when inspection services were needed, the
court concluded that the government’s notice require-
ment was inconsistent with its implicit obligation to con-
duct reasonable inspections.'?

It is often beneficial for owners to retain independent
inspectors to inspect construction for quality control
purposes, such as building code and contract document
compliance. During construction, heightened inspections
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may catch construction deficiencies that easily could be
rectified and thus mitigate damages. Although this pro-
cess often may prove beneficial, it also can backfire. This
is especially true if the owner’s inspector observes work
deemed to be nonconforming but fails to apprise the con-
tractor of this fact. In such circumstances, the ignorant
owner may be deemed to have violated its implied obli-
gation to notify the contractor on a timely basis of any
work deemed to be nonconforming as part of the owner’s
duty to mitigate its damages.'*¢ Additionally, overzeal-
ous inspectors hired by the owner may interfere with the
performance of work by the general contractor and sub-
contractors, the consequence of which may be a breach
by the owner of its implied obligation not to unreason-
ably impede the contractor’s performance.

Another common problem associated with the use
of independent inspectors is that, by their very nature,
inspections delay completion of the project. For example,
an owner may direct that certain features be redone or
modified to conform to some illusory standard beyond
those specified in the contract. Coordination is essential
among owner-retained inspectors and the construction
team to avoid delay to the project.

Duty to Maintain the Project Site in a Reasonably Safe
Condition

If the owner is acting as a general contractor, an
implied duty exists to keep the job site in a reasonably
safe condition,'” even if it does not actively participate
in the work. For example, in Lewis v. Sims Crane Service,
Inc.,'”® an operator of a hoist brought an action against
the owner/general contractor, alleging failure to main-
tain the job site in a reasonably safe condition. A jury
instruction that the owner/general contractor had a duty
to maintain the construction job site in a reasonably safe
condition was proper.

Duty Not to Delay, Hinder, or Interfere with the Timely
Completion of Work

Every construction contract has an implied term that
the owner will cooperate with the contractor and will
not hinder or delay the contractor in the performance
of required work.'” This implied obligation presents a
veritable “minefield” for owners, as it can be breached
in so many different ways, through both active and pas-
sive conduct. For example, when an owner overzealously
inspects work, the delays experienced by the contractor
may be viewed as active interference by the owner.!* In
WRB Corp. v. United States,"! the owner conducted mul-
tiple inspections of the same work by different inspec-
tors,!3? causing conflicting approvals and disapprovals
for the same work. The court of claims held that these
inconsistent inspections “amounted to an unreasonable
interference with the plaintiffin its attempt to perform the
contract.”* Similarly, in Adams v. United States,'>* where
the government unreasonably rejected a high number of
items produced by the contractor, which, in the opinion

of the court, constituted “extremely rigid, unreasonable
and arbitrary conduct.”!*

Many fact patterns show how an owner’s passive
conduct can breach its implied obligation not to hinder,
delay, or impede a contractor’s performance. An owner
may breach this implied obligation through such seem-
ingly innocuous conduct as

* improperly issuing stop work orders;'*

* prematurely issuing a notice to proceed;'?’

e inundating the contractor with change orders and
clarifications that modify the scope of the original
contract;!3*

« failing to keep the job site clear of obstructions;'¥

« failing to disclose material information to the contrac-
tor;140

* occupying and using the building prior to comple-
tion of the work;!#!

* failing to furnish necessary revisions to plans and
specifications, coupled with the failure to make prog-
ress payments;'*? and

« failing to obtain necessary city approvals.'*

The list goes on and on, and owners must be wary of
taking any action (or failing to take action) that adversely
impacts a contractor’s means and methods of performance.

If the owner’s interference rises to the level of “active
interference,” the contractor will be entitled to delay
damages from the owner, notwithstanding the existence
of a “no-damage-for-delay” clause.'* Although most
courts have defined “active interference” to include
“some affirmative, willful act, in bad faith” that unrea-
sonably interferes with the contractor’s performance,'®
an increasing number of courts have concluded that
“active interference” can occur through an owner’s “neg-
ligent” behavior.'® The judicial expansion of the active
interference exception is problematic because the appar-
ent recognition of a “negligence” standard will result in
an increasing number of delay claims proceeding to trial,
notwithstanding the existence of an otherwise valid no-
damage clause. Faced with this changing landscape, it is
incumbent on counsel for the owner or general contrac-
tor to take a proactive role in protecting their clients’ no-
damage-for-delay clauses from attack.

Plan to Avoid Litigation

Owners must be mindful of the implied obligations on
construction projects. These twelve deadly sins can spell
financial disaster for owners that ignore or minimize
their importance. At the outset of any construction proj-
ect, owners’ legal counsel should review these vulnerable
areas and formulate a plan to address them. It is only
through careful planning at the outset of a constru%ion
project that owners can avoid litigation and claims.
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