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F
.S. Ch. 558, otherwise known 
as the Florida Construction 
Defect Statute, requires 
owners to send a “notice 

of claim” to developers, contractors, 
subcontractors, suppliers, and/or 
design professionals identifying any 
alleged construction and/or design 
defects in “reasonable detail” before 
any litigation or arbitration for con-
struction defects may be initiated.1 In 
other words, before an owner may sue 
someone for a defect, a very specific 
set of rules must be followed or legal 
rights may be delayed or lost. Since 
the introduction of Ch. 558 in 2003, 
participating parties to design and 
construction along with construc-
tion lawyers, courts, and arbitrators 
have wrestled with how to inject 
practicality into the process. Recently 
reported episodes prove convincing 
that some change is necessary. In one 
unreported decision, a circuit court 
judge interpreted a secondary notice 
sent to a subcontractor as an admis-
sion of liability against a developer.2 
In another case, a federal trial court 
declined to dismiss or abate for fail-
ure of a claimant to serve the notice 
of claim.3 Instead, the court allowed 
the case to proceed but required the 
parties to comply with the procedures 
of Ch. 558 during the early stages of 
litigation.4 
	 In a landscape of uncertainty sur-
rounding various provisions, only 
four appellate decisions exist, none 
of which have addressed substantive 
issues that frequently cause construc-
tion practitioners heartburn when un-
settled issues arise during this presuit 
process.5 More decisions challenging 
the various provisions will likely be on 

the horizon because in 2006, the Flor-
ida Legislature expanded the statute 
to apply beyond residential dwellings 
to commercial real property, such as 
businesses, schools, hospitals, office 
condominiums, hotels, and all other 
structures except for those involving 
public transportation.6 As businesses 
struggle to stay afloat in this economy, 
many cannot afford to interrupt the 
daily routine to allow parties to herd 
inspectors through the structures, 
during normal working hours, to 
ponder repairs to be performed at a 
later date. Business owners may be 
hard-pressed to hold off fixing their 
leaking roof for a period of 45 days to 
enable a contractor to respond with 
an offer to fix the leak. The statute 
does provide some express relief from 
compliance if the repairs performed 
constitute an “emergency.”7 Although 
this term is not defined under the 
statute except to describe a repair 
to “protect the health, safety, and 
welfare of the claimant,” a judge may 
be hard-pressed to understand why 
an unsightly condition in a business 
setting such as a restaurant gives rise 
to an emergency situation to relieve 
the business owner from following 
the statute. The result of all of these 
developments will create challenges 
to be sorted out by lawyers and fact 
finders. Many of these issues may also 
stall repairs being made, with some 
business owners electing to ignore the 
statute only to be later delayed from 
pursuing relief against responsible 
parties.8 
	 While the statute expressly autho-
rizes prenotice emergency repairs, it 
is silent as to whether the owner is 
precluded from making the repairs 

before the notice procedure is satis-
fied. One view of the effect of prenotice 
repairs would be that, by implication, 
the owner is barred from relief due 
to the inability to inspect, conduct 
destructive testing, or make a settle-
ment offer (which seems rather harsh, 
particularly since this result would be 
only by implication and not express 
language). Another view would be 
that the potential defendants could 
argue that performing nonemergency 
repairs without satisfying the presuit 
notice requirements has prejudiced 
their statutory rights, giving rise to 
defenses, such as a) “it cost too much,” 
i.e., “it could have been done cheaper 
or I would have done it for nothing”; 
and b) “it wasn’t my fault and you 
didn’t let me see the condition before 
you spent money that you now seek 
to recover.” 
	 For the last five years, some lessons 
have been learned about complying 
with the statute, and this article will 
provide some suggestions to achieve 
compliance from the standpoint of 
both the owner and contractor.9 
	 F.S. Ch. 558 requires an owner 
(claimant) to give notice and an op-
portunity to cure with respect to a 
building defect(s). The statute sets 
forth its purpose as to create “an alter-
native method to resolve construction 
disputes that would reduce the need 
for litigation as well as protect the 
rights of property owners.”10 In more 
practical terms, it is intended to al-
low both claimants and participants 
to design and construction to resolve 
alleged defects before both sides run 
to the courthouse and spend a pile of 
money on lawyers.
	 Owners and contractors have some 
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basic decisions to make with respect 
to this statute before a dispute hits 
the courthouse:
	 1) Should the parties elect to opt out 
of the procedure 11 (which the parties 
have the right to do at the time of 
making the contract or by later agree-
ment)?
	 2) If you are a contractor, once you 
receive a notice of claim pursuant to 
the statute, how should you address 
downstream subcontractors and sup-
pliers who may have involvement 
with the alleged defect?
	 3) Should the contractor serve a 
response to the notice of claim; and if 
so, what should it say?
 	 The questions posed should be ad-
dressed before the matter hits the 
courthouse. Because of the implica-
tions and requirements to exchange 
documents and/or perform destructive 
testing, clients should involve legal 
counsel in such decisions. Although 
many clients may hesitate to involve 
counsel at the early stage of defect dis-
covery, clients should be educated that 
significant legal fees may be avoided 
by following the statutory process in 
an effort to achieve an economical 
presuit resolution.
	 Should the Contractor Opt Out in 
the Contract? Remember that the pur-
pose of this statute is to resolve con-
struction defect claims by affording 
an opportunity to inspect, including 
destructive testing if appropriate, and 
correct the defect or offer a settlement 
before the relationship deteriorates 
to litigation or arbitration. There is 
little justification for a contractor to 
opt out of this process in the contract. 
By this process, there is an invaluable 
opportunity to learn about the claim 
that ultimately may be asserted in 
litigation or arbitration. In an arbitra-
tion setting without an automatic op-
portunity for discovery,12 this process 
could be very productive and mean-
ingful. From the owner’s standpoint, 
those educated about the statute may 
suggest that the procedure be waived 
(opt out) so that the owner has no duty 
to send any notices, offer any inspec-
tions, or exchange documents relating 
to the claim before filing suit. 
	 Note also that the parties may 
stipulate or agree to opt out of the 
process at any time after a notice of 

claim has been given if it appears 
that the parties know the facts and 
are simply polarized in position, so 
that a third-party decision (litiga-
tion or arbitration) is the proper next 
step.13 However, this would be a rare 
situation. With discussion, inspection, 
and the opportunity for expert input, 
knowledgeable parties may be able 
to understand and agree what the 
cause and/or the solution is or should 
be. Opting out in the contract would 
not appear to benefit the contractor, 
because it most certainly deprives the 
contractor and other potential defen-
dants from being educated through 
receipt of a description of the defect 
in “reasonable detail,” having an op-
portunity to inspect, perform destruc-
tive testing, and resolve the matter 
without litigation or arbitration.14

	 Owners may approach the matter 
differently, avoiding Ch. 558 alto-
gether by opting out of the procedure 
in their contracts.15 By this opt out 
approach, owners may gain flex-
ibility when a defect arises by struc-
turing their own dispute resolution 
process that adopts acceptable Ch. 
558 features without being strictly 
bound to the statute. This could be 
accomplished by including a different 
resolution procedure in the contract 
to serve as a prerequisite to litiga-
tion or arbitration.16 Opting out with 
different agreed-upon procedures 
carries the uncertainty of the enforce-
ment of the contractual procedure on 
non-parties to the contract. Also, an 
alternative process could be proposed 
later, by the owner sending a demand 
letter to the contractor that outlines 
a dispute resolution process that the 
contractor may find acceptable. This 
approach may include providing the 
contractor with a detailed description 
of the alleged defect, an opportunity to 
inspect, some testing, and a shortened 
timeline for a contractor to respond 
with a proposal.
	 Without being bound to the statu-
tory process, the owner may proceed 
forward without being confronted 
by motions to abate for failing to 
satisfy the statutory requirements. 
One major shortcoming of the statute 
that can also be rectified by using an 
alternative approach is to specify a 
time frame for completing repairs. The 

current statutory process permits the 
contractor to specify any time period 
to complete the repair, leaving the is-
sue to a determination of whether the 
proposed time period is reasonable.17 
Of course, the owner may choose to ac-
cept or reject the offered repair in the 
offered time period. Tightening this 
up by fashioning a different process 
would be especially appealing to an 
ongoing business that cannot afford 
to wait for repairs to be completed. 
	 Note also that the claimant and 
recipient of the notice have a mutual 
duty upon request to exchange “all 
available discoverable evidence” 
related to the defect issue.18 Fail-
ure to exchange such information 
is punishable by the court (in any 
later litigation) by sanction.19 Thus, 
if there is some benefit to be gained 
by not being obliged to furnish such 
information before a suit is filed, that 
may be a reason to opt out. This rea-
son may not be particularly valuable 
if litigation is the forum for dispute 
resolution, since relevant informa-
tion may be requested once the suit 
is filed. The same is not necessar-
ily so in arbitration. As noted above, 
there is very little absolute right to 
discovery in arbitration.20 One of the 
issues anticipated to be addressed by 
a proposed legislative amendment as 
described below is a better description 
of what must be produced in response 
to the request, so that the party and 
the party’s lawyer are not left to guess 
about an omission of “available discov-
erable evidence” that may be subject 
to sanctions. 
	 How Do You Address Downstream 
Subcontractors and Suppliers? Section 
558.004(3) permits a contractor who 
receives a 558 notice from an owner to 
“forward a copy of the notice of claim 
to each contractor, subcontractor, sup-
plier, or design professional whom it 
reasonably believes is responsible for 
each defect specified in the notice of 
claim and shall note the specific defect 
for which it believes the particular 
contractor, subcontractor, supplier, or 
design professional is responsible.” 
Thus, if there is a water intrusion is-
sue, the contractor may forward the 
notice to the subcontractors or suppli-
ers whom the contractor believes are 
responsible for the defect, noting the 
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specific defect applicable to the down-
stream parties. The contractor would 
wish to include anyone who may have 
input for the defect, but should not be 
overbroad. Frequently, this process is 
stalled because the forwarding notice 
does not specify the alleged defects 
that fall within the scope of the 
secondary recipient’s work. The con-
tractor recipient of the notice simply 
shotguns the notice received from the 
owner to others, without specifically 
identifying those alleged defects for 
which the downstream person is per-
ceived to be responsible. This shotgun 
approach often backfires when the 
contractor receives an objection to the 
downstream notice instead of a timely 
proposal to correct the alleged defect. 
Without having the proposal from 
the secondary recipient in a timely 
fashion, the contractor is frequently 
left without much to offer the owner 
from subcontractors when his or her 
own response becomes due. Counsel 
should educate contractor clients 
about the need to carefully segregate 
the defects to be included in notices to 
those responsible parties. Otherwise, 
the entire process may become an 
exercise in futility. 
	 The contractor should carefully 
word the downstream notice. At least 
one trial court in Broward County 
has ruled that a downstream notice 
by the developer to the contractor 
and subcontractors was an admission 
against interest with respect to the 
developer.21 Thus, to avoid that argu-
ment, the downstream notice should 
include some disclaimer language to 
make clear that the contractor does 
not necessarily agree that the alleged 
defect exists, but is only being sent to 
allow the subcontractor/supplier with 
an opportunity to inspect and respond 
to the notice of claim as provided by 
Ch. 558. The choices for responding 
to a downstream notice are the same 
that exist for the contractor22 and are 
discussed below. The statute is silent 
on the effect of a failure to respond to 
the notice. Unlike the owner’s notice 
to the contractor, there is no require-
ment for the contractor to serve a 
downstream notice as a precondition 
to the contractor bringing suit (as an 
original complaint or third-party com-
plaint in the owner’s action, should 

it be filed) against the downstream 
subcontractor or supplier.23 Another 
puzzling question arises when a 
subcontractor receives a secondary 
notice from a contractor but does not 
receive a notice of claim directly from 
the owner. In that instance, can the 
owner directly sue the subcontractor 
based on the contractor’s downstream 
notice, or will the subcontractor be 
able to move to abate because the 
owner failed to serve his or her own 
notice of claim upon that subcontrac-
tor? It seems that owners would be 
prudent to serve notices of claim on 
all potential parties the owners wish 
to directly pursue, in order to avoid 
this argument.24 
	 If the contractor does send the 
downstream notice, the recipient 
subcontractor and/or supplier has the 
opportunity to request an inspection.25 
Note that the statute does not require 
the mutual exchange of information 
between subcontractors and suppliers 
and the contractor, which is required 
upon request between an owner and a 
contractor.26 This is also one addition-
al reason for owners to send notices of 
claim directly to the participating sub-
contractors and suppliers. Frequently, 
contractors request such information 
from subcontractors and suppliers, 
but the statutory sanction in a later 
action for failure to respond does not 
exist for the downstream parties.27 
However, subcontractors and suppli-
ers may typically cooperate with their 
contractor customers by furnishing 
the requested information and per-
haps avoid litigation (particularly 
where the subcontractor/supplier has 
a very good position on the issue). 
	 How Does the Contractor Respond 
to the Owner’s Notice of Defect? The 
first thing that the contractor will 
typically do is to identify the down-
stream people as well as an expert 
and make arrangements to inspect 
the alleged defect(s). Usually this will 
include photographs and perhaps a 
video, although a video should be ar-
ranged in advance of the inspection 
to avoid any objections by the owner 
or contractor at the inspection. The 
inspection may include destructive 
testing, although reasonable arrange-
ments for the testing and restoration 
would ordinarily be required by the 

owner and may follow an initial in-
spection.28 Although destructive test-
ing is to be by “mutual agreement,” 
business owners likely will not permit 
it because of the noise, mess, and in-
terruptions it may create for everyday 
flow of business operations. Moreover, 
any proposal for destructive testing 
should address restoration of what is 
being destroyed and deal with post-
ing some financial security to protect 
the claimant.29 Nevertheless, owners 
should think twice before refusing 
contractors and others with access to 
destructively test their property for 
defects. An owner’s failure to agree 
to destructive testing could void an 
owner’s claim for those damages that 
could have been avoided or mitigated 
if such testing was allowed and “had 
a feasible remedy been allowed.”30 
Based on the statutory language 
dealing with owners who refuse to 
permit destructive testing, it may 
be difficult for a court to determine 
what damages would result from the 
lack of destructive testing, especially 
since a feasible remedy has not been 
formulated or implemented. This de-
fense to such damages would seem to 
call for speculation unless the request 
for testing (that is denied) identifies 
potential feasible remedies based on 
projected findings.31

	 The contractor will in most instanc-
es send the downstream notices to 
subcontractors and suppliers to obtain 
the benefit of their responses and pos-
sible financial input for a monetary 
offer prior to being obliged to respond 
to the owner (noting that there is no 
penalty for lack of response by any-
one). The only penalty addressed in 
the statute for lack of response is that 
the owner may, after the time allowed 
for response, file the suit or demand 
arbitration.32 However, the law is left 
to general evidentiary principles and 
is now developing with respect to 
whether or how the lack of response 
may be brought out in the case. It 
would appear that a lack of response 
where the statute requires one is 
something that may be relevant to the 
defect case to show disinterest by the 
recipient of the notice but likely noth-
ing more.33 With little to be lost other 
than an inference of disinterest,34 it 
becomes understandable why some 
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simply ignore responding to secondary 
notices from contractors. 
 	 The response is to include a report, 
if any, of the scope of any inspection of 
the property, the findings and results 
of the inspection, and may also include 
an offer to pay money, repair the de-
fect, a combination of repairs and pay-
ment, a monetary payment contingent 
upon an insurer’s decision, or that the 
notice of claim is disputed.35 
	 What Are the Time Constraints? 
The statute says that an owner is to 
endeavor to send the notice of defect 
within 15 days of learning of the de-
fect, but there is no penalty for serving 
the notice after expiration of the 15 
days.36 However, there may be some 
questions at a later trial about why 
an owner delayed sending a notice 
beyond 15 days from learning of the 
defect. As is often the case, owners 
initially focus only on the major par-
ties such as the developer, general 
contractor, and design professionals 
who participated in the design and 
construction that led to causing the 
alleged defect. Although these main 

parties may receive an engineering 
report dated within the last 15 days, 
many times it is only much later that 
owners seek to serve a notice of claim 
on other participants such as subcon-
tractors and suppliers.37 But by that 
time, the 15 days or other applicable 
time deadlines may have long passed. 
In that instance, the expert report 
dated 10 months ago is first served 
on the subcontractor with the notice 
of claim (which on its face runs afoul 
of the 15-day statutory requirement). 
This delay may arguably serve to 
support an objection to the notice of 
claim and a motion to abate a lawsuit 
or arbitration from proceeding.38

	 The contractor may send the down-
stream notice to the believed affected 
subcontractors and suppliers within 
10 days if there are 20 or less affected 
parcels or within 30 days if there are 
more than 20 affected parcels.39 Again, 
the statute does not address the con-
sequences of sending the downstream 
notice later. One could argue that the 
notice is a creature of statute and 
that failure to timely send the notice 

eliminates the need for a response, 
since the notice would be outside of 
the statute.
	 Within 30 days of receipt of the no-
tice for 20 or less parcels, or within 50 
days of receipt of the notice for more 
than 30 parcels, the person receiving 
notice is entitled to perform a reason-
able inspection of the property during 
normal working hours of each unit 
subject to the claim to assess each 
alleged construction defect.40

	 Within 15 days after receipt of the 
notice for 20 or less parcels, or within 
30 days of receipt of the notice for 
more than 20 parcels, the downstream 
subs and suppliers are to serve their 
written response.41 Again, there is no 
statutory penalty for a late response 
or no response, except as it may be 
addressed at a later trial or arbitra-
tion.
	 Within 45 days after receiving the 
notice of claim, or within 75 days after 
receipt of a copy of the notice of claim 
involving an association representing 
more than 20 parcels, the person(s) 
who received the original notice must 
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serve a written response to the claim-
ant.42

What is on the Horizon? 
	 A bill is anticipated to be filed in 
the 2009 Florida legislative session to 
amend F.S. Ch. 558 to address many 
shortcomings associated with the stat-
ute. The bill is the product of a Florida 
Bar study committee, consisting of con-
struction lawyers who represent own-
ers, contractors, design professionals, 
and suppliers.43 The amendments were 
fashioned to address some glitches in 
the current law and clear up some con-
fusing terminology and also to change 
some of the procedures.44 The study 
committee discussed imposing penal-
ties for lack of compliance or timely 
compliance, and decided that the law 
is intended to serve as an avenue for 
settlement, not another weapon or 
remedy to be asserted in the courts. 
The concepts expressed above, for the 
most part, are expected to remain the 
same, other than a change that would 
prohibit the sending of a downstream 
notice being used as an admission 
against interest.q
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