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Chipping Away at
the Economic Loss Rule

The Supreme Court Decides Moransais v. Heathman

by Steven B. Lesser

I
n its decision of Philippe H. Moransais v. Paul
S. Heathman, et al., 24 Fla. L. Weekly S308 (Fla.
July 1, 1999),1 the Florida Supreme Court held the
Economic Loss Rule (ELR) to be inapplicable to neg-

ligence actions against engineers and other profession-
als. This sudden but welcome detour arrived after more
than a decade of case law which stretched, sculpted, and
misapplied a product liability doctrine to bar causes of
action for negligent professional services. Consequently,
the application of the ELR became the focus of countless
articles and CLE lectures which acknowledged confusion
as to its scope and application.2 The practical result of
all the debate and controversy led to the ultimate distil-
lation of the ELR to a simpler premise: The plaintiff al-
ways loses.

The Supreme Court’s anticipated retreat from prior
ELR rulings became evident during oral argument in
Moransais, where several Justices expressed their views
on a topic that has confused the judiciary as well as prac-
titioners of construction and commercial litigation.3 As
Justice Charles Wells pointed out: “It looks to me that
the whole notion of the economic loss rule has gotten way
out of kilter . . . . Why isn’t it just applicable to products?
Where is it that we’ve expanded the economic loss rule
to professional liability?”4 Justice Barbara Pariente ex-
pressed she has “really got problems” with the idea that
negligence cannot apply in commercial situations where
only economic damages exist.5 Most notably, Justice
Harry Lee Anstead asked, “How did the economic loss
rule get tangled up in this in terms of determining the
legal liability” of a professional?6

Justice Anstead answered his own question in a well

crafted majority opinion that reviewed the history of the
ELR and proceeded to realign it closer to its origin in
product liability cases. In this context, the opinion may
be credited with bringing the runaway train carrying the
ELR to a sudden halt. However, the opinion leaves the
construction practitioner with certain unresolved issues.
These issues likely will generate continued debate over
the scope and application of the ELR in future litigation.
This article will explore the Moransais decision, the un-
resolved issues, and the future of the ELR as it relates to
construction claims.

The Facts of Moransais
Philippe H. Moransais entered into a contract with an

engineering corporation, Bromwell & Carrier, Inc. (BCI),
to conduct an inspection of a single-family home that he
contemplated purchasing. BCI sent two of its engineers
to perform the inspection, Lennon Jordan and Larry
Sauls, who were not parties to the contract between
Moransais and BCI. Jordan and Sauls performed a struc-
tural inspection of the home and wrote a report, which
BCI issued. The report concluded that the “residence
appears to be in sound structural condition.” Based upon
the report, Moransais purchased the home only later to
discover the existence of significant structural deficien-
cies. Faced with the cost of rectifying the structural defi-
ciencies, Moransais initiated a lawsuit against BCI for
breach of contract and against Jordan and Sauls for pro-
fessional malpractice based on F.S. Ch. 471, which regu-
lates engineers who practice in a professional corpora-
tion.7 The statute requires engineers to be held
“personally liable and accountable for negligent acts,
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wrongful acts or misconduct com-
mitted . . . while rendering profes-
sional services on behalf of the cor-
poration . . . .”8 The complaint
sought recovery for purely eco-
nomic damages consisting of the
cost to correct the deficiencies; but
did not seek damages for personal
injury or property damage. The
trial court dismissed the action
against the individual engineers,
with prejudice, based upon the
ELR, which bars claims for eco-
nomic damages asserted by those
not in privity with the negligent
party. In so ruling, the trial court
reluctantly relied upon the Second
District opinion of Sandarac Asso-
ciation, Inc. v. W.R. Frizzell Archi-
tects, Inc., 609 So. 2d 1349 (Fla. 2d
DCA 1992), which barred a condo-
minium association’s right to pur-
sue recovery of economic loss dam-
ages from an architect who
designed a condominium building.
However, the trial court recognized
a conflict with the Fifth District
decision in Southland Construc-
tion Co. v. The Richeson Corp., 642
So. 2d 5 (Fla. 5th DCA 1994),
which permitted a contractor to
assert a negligence claim against
individual engineers, employed by
a corporation, for economic loss
notwithstanding the absence of
privity. On appeal, the Second Dis-
trict affirmed the dismissal but
recognized a conflict with South-
land.9 This conflict served as the
basis for the Supreme Court to
answer two certified questions
dealing with the application of the
ELR to professional services where
the damages are purely economic.10

In a 5-1 decision, the Supreme
Court held that the ELR is inap-
plicable to services rendered by a
professional engineer employed by
a corporation and that a cause of
action for professional malpractice
exists to recover purely economic
damages.11

The Impact of Moransais
Economic loss has been defined as

“damages for inadequate value,
costs of repair and replacement of
defective product or consequent loss

of profits—without any claim of per-
sonal injury or damage to other
property.”12 As applied to construc-
tion disputes, the ELR prohibits tort
recovery when a product damages it-
self, causing economic loss, but not
causing personal injury or damage
to any property other than to itself.
For example, damages to correct a
defective roof where no physical in-
jury and/or property damage has oc-
curred other than to the roof itself
constitutes “economic loss.” As case
law emerged to extend the ELR to
bar negligence actions in a construc-
tion setting, owners suddenly be-
came deprived of a traditional cause
of action to recover economic loss
arising from improperly designed
buildings.13

In Moransais, the Supreme Court
recognized that a cause of action for
negligence exists against profession-
als who proximately cause economic
loss.14 In reaching its decision, the
court reflected upon the legislative
history permitting attorneys to prac-
tice in professional corporations.15

Against this backdrop, the court
concluded that engineers and other
professionals could not hide behind
the walls of a professional service
corporation to escape liability for
their negligent conduct. As the ma-
jority pointed out, the existence of a
contract is irrelevant:

The fact that neither man signed the
contract between Moransais and the

engineering firm is of no moment where,
as here, both Jordan and Sauls were re-
sponsible for performing professional
services to a client of their company
whom they knew or should have known
would be injured if they were negligent
in the performance of those services.16

On this score the court recited
with approval those decisions which
support recovery of economic loss
damages by recipients who rely
upon professionals who supply ex-
pert information for the purpose of
guiding others in business transac-
tions.17 The cornerstone of liability
is predicated upon §552 of the Re-
statement (Second) of Torts which
established that economic losses
may be recovered from accoun-
tants,18 title companies,19 attor-
neys,20 architects,21 engineers,22 and
others.23 Throughout the majority
opinion, the court appeared to de-
liberately sidestep overruling San-
darac, 609 So. 2d 1349 (Fla. 2d DCA
1992), review denied, 626 So. 2d 207
(Fla.1993), A.R. Moyer, Inc. v. Gra-
ham, 285 So. 2d 397 (Fla. 1973), or
any prior appellate decision that
applied the ELR to negligent ser-
vices. In reaction to the Moransais
opinion, owners, general contrac-
tors, professionals, and others may
resort to litigation in order to clarify
the breadth of this opinion.

As we struggle to understand the
boundaries of Moransais, the
strongly worded dissent by Justice
Overton becomes instructive in ana-
lyzing the scope of the majority opin-
ion.24 According to Justice Overton,
economic damages arising from neg-
ligent services and defective prod-
ucts, including the spalling concrete
of Casa Clara Condominium Asso-
ciation, Inc. v. Charley Toppino &
Sons, et al., 620 So. 2d 1244 (Fla.
1993),25 now fall beyond the reach
of the ELR. Moreover, Moransais
suggests that professional service
corporations become exposed to
breach of contract, as well as negli-
gence causes of action.26 Conse-
quently, limitation of contractual li-
ability clauses for professional
services essentially become inappli-
cable if a negligence cause of action
can be pursued against the corpora-
tion and its individual profession-
als.27 As Justice Overton lamented
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in his dissenting opinion: “It ap-
pears to me that the majority has
substantially obliterated the dis-
tinction between contract and tort
causes of action, and in addition, has
effectively overruled our rather re-
cent decision in Casa Clara without
saying so.”28

A reasoned interpretation of the
majority opinion suggests that the
ELR applies only to cases involv-
ing defective products. In this con-
text, decisions such as Casa Clara
survive Moransais, but Sandarac
and Moyer have been implicitly
overruled.29 Sandarac barred a
condominium association from
pursuing a claim against a negli-
gent architect, hired by the devel-
oper, for economic loss damages to
repair condominium building defi-
ciencies.30 Moyer stands for the
proposition that the architect must
have “supervisory duties” includ-
ing the power to stop work before
a nonprivity contractor may pur-
sue the owner’s architect to recover
economic damages.31 In reaching
its conclusion, the court condensed
the complexity of the ELR to a
simple rule, namely, negligent con-
duct committed by professionals
that results in economic damage to
foreseeable parties will be action-
able.32 Although recognizing Moyer
as a reminder of “the distinct limi-
tations of the economic loss rule,”33

the court essentially put to rest the
supervisory architect exception
which has now become a casualty
at the hand of its own creator.
From a practical standpoint, the
architect’s negligent conduct in
specifying the shallow placement
of reinforcing steel in a concrete
slab is no less egregious than the
same act committed by a supervis-
ing architect. Based upon this
broad holding, the most persuasive
view is that both Sandarac and
Moyer have become irrelevant as
neither can coexist with
Moransais.

Accordingly, economic loss may be
recovered from negligent engineers
and other design professionals who
cause another to sustain economic
damage. By this ruling, owners as
well as contractors may recover eco-

nomic damages arising from a de-
sign professional’s improper review
of pay requisitions submitted by the
contractor during construction, un-
timely or improper review of shop
drawings, deficient or ambiguous
design documents, inaccurate engi-
neering reports, or other activities
which delay the contractor’s
progress during construction.

Practically speaking, Moransais
suggests that homebuyers may pur-
chase a residence with greater se-
curity by retaining professionals
such as engineers and architects to
provide prepurchase home inspec-
tion services. Although professional
services may be more expensive,
Moransais establishes individual
liability for professional negligence,
which serves as a deterrent to mal-
practice.34 On the other hand, the
nonprofessional home inspector
practicing on behalf of a corporation
remains insulated from individual
liability. As nonprofessionals pro-
vide inspection services on behalf of
corporations, limitation of liability
clauses will be enforced, making the
individual that performed the neg-
ligent inspection essentially un-
touchable.35 In bold contrast with
the facts of Moransais, the owner
may be without recourse should the
inspection service corporation be
without sufficient assets to satisfy
a judgment.

Court Acknowledges
AFM Was Over-Expansive

The court boldly acknowledged
that the ELR had previously been
misapplied.36 Further, the court re-
cently declined opportunities to ex-
tend the doctrine to actions based
on fraudulent inducement37 as well
as negligent misrepresentation.38 In
the process of clearing up the confu-
sion surrounding the liberal appli-
cation of the ELR, the majority opin-
ion embraced its landmark decision
of FP&L v. Westinghouse Electric
Corp., 510 So. 2d 899 (Fla. 1987),
by stating: “Our holding in Florida
Power & Light remains sound in its
adherence to the fundamental prin-
ciples of the precedents we relied
upon in applying the so-called eco-
nomic loss rule.”39

This comment is instructive as the
court discusses AFM Corp. v. South-
ern Bell Telephone & Telegraph
Company,  515 So. 2d 180 (Fla.
1987), the progeny to FP&L. In
AFM, a contract existed between
AFM and Southern Bell for a refer-
ral service for AFM’s customers.
Southern Bell mistakenly listed the
wrong telephone number in the Yel-
low Pages and disconnected the re-
ferral system by providing a differ-
ent customer with AFM’s old
telephone number. AFM sued for
breach of contract and negligence in
rendering of services.40 The court, on
the heels of its ruling in FP&L, held
that a purchaser of services who sus-
tains purely economic loss would be
limited to contractual remedies and
be barred from recovery in negli-
gence based upon the ELR.41 In the
course of discussion, the court sud-
denly serves up AFM as its un-
wanted stepchild by stating as fol-
lows:

Unfortunately, however, our subsequent
holdings (to FP&L) have appeared to
expand the application of the rule beyond
its principled origins and have contrib-
uted to applications of the rule by trial
and appellate courts to situations well
beyond our original intent.42

By this statement, the court cast
into doubt the continued prece-
dential value of AFM, which barred
a cause of action arising from the
negligent rendering of services re-
sulting in economic loss. Recogniz-
ing the confusion created by AFM,
the court humbly acknowledged that
perhaps its holding ran amok:

While we continue to believe the outcome
of that case is sound, we may have been
unnecessarily over-expansive in our re-
liance on the economic loss rule as op-
posed to fundamental contractual prin-
ciples.43

In fact, although founded on
sound analysis, the application of
AFM went astray and simply be-
came very bad law.44 While the court
clarified that Moransais excludes
professional services from the appli-
cation of the ELR, it intimated that
other services may also fall outside
its perimeter:

[T]he rule was primarily intended to
limit actions in the product liability con-
text and its application should generally
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be limited to those contexts or situations
where the policy considerations are sub-
stantially identical to those underlying
the product liability-type analysis. We
hesitate to speculate further on situa-
tions not actually before us. The rule, in
any case, should not be invoked to bar
well established causes of action in tort,
such as professional malpractice.45

In so ruling, the court deliberately
left open the question as to whether
other services may also fall beyond
the reach of the ELR.46

Court Defines a Profession:
Opportunities for Debate

In describing those professional
services beyond the reach of the
ELR, the court defined “professions”
as those requiring a four-year col-
lege degree before qualifying for a
license.47 This qualifying statement
may have provided contractors and
other nonprofessionals with a
heightened sense of relief, although
this optimism may be short lived.
The majority opinion suggests that
other occupations which fail to
achieve “professional” status like-
wise may be beyond the grasp of the
ELR. This argument gains momen-
tum when considered in conjunction
with the concurring opinion of Jus-
tice Wells: “[I]t is my view that the
economic loss rule should be limited
to cases involving a product which
damages itself by reason of a defect
in the product.”48

As design and construction indus-
tries move toward use of innovative
methods of performing construction,
general contractors, as well as con-
struction managers, may become
exposed to claims asserted by third
parties with whom privity does not
exist.49

Design-build contractors and con-
struction managers frequently per-
form professional services tradition-
ally reserved for design pro-
fessionals. Recently published na-
tional standardized contracts for
design, construction, construction
management, and design-build shift
traditional design responsibility to
general contractors for certain
tasks, such as shop drawing re-
view.50 As nonprofessionals and
their corporations proceed to render
traditional professional design ser-

vices, the rationale for barring ELR
claims against nonprofessionals,
but allowing claims against profes-
sionals, becomes a distinction with-
out a difference. This is especially
true relative to termite inspectors
and routine home inspection services
performed by general contractors.51

This inequity is best illustrated by
a scenario involving a commercial
building owner who discovers that
hurricane roof clips were improperly
omitted during the original instal-
lation of the building roof. During a
hurricane, the roof tiles blow off as
a result of this omission. Under
these circumstances, the absence of
privity would preclude the owner
from recovering economic damages
from the negligent subcontractor
that installed the roof. Following the
teachings of Moransais, depriving
an owner of a right to assert a cause
of action against the negligent sub-
contractor to recover the cost to re-
pair the roof cannot be justified, es-
pecially since installation of the roof
constitutes a service as opposed to a
product. Against this backdrop, why
should a distinction exist between
a design or engineering professional
and others who participate in build-
ing construction? What difference
does it make whether the architect
omitted to specify hurricane clips in
the design documents it prepared as
compared to a subcontractor’s neg-
ligence in failing to install them?
Under either scenario, the ultimate

result to the owner is the same: The
roof blows away during a hurricane,
resulting in economic loss.

Although sufficient rationale ex-
ists to extend Moransais to nonpro-
fessional construction services, the
Supreme Court’s prior holding in
Murthy v. N. Sinha Corp., 644 So.
2d 983 (Fla. 1994), would appear to
preclude such a cause of action. In
Murthy, the court discussed the leg-
islative intent of F.S. Ch. 489,  which
regulates qualifying agents of gen-
eral contracting corporations. While
acknowledging that Ch. 489 pro-
vides administrative remedies
against a qualifying agent, the court
held it did not give rise to a civil
cause of action.52 This decision
rested upon the court’s interpreta-
tion of the statutory language of Ch.
489, which can be distinguished
from the applicable language of F.S.
Ch. 471 regulating engineers.53

Impact Upon Construction
Delay and Defect Claims

Moransais will have the most pro-
found impact in public construction,
where successful low bid contractors
may now sue design professionals
who delay them in completing con-
struction projects. In public con-
struction, owner/contractor agree-
ments often include limitation of
liability clauses as well as risk-shift-
ing provisions such as “no damage
for delay” clauses, indemnification
and other similar provisions.54

These provisions typically limit or
extinguish a contractor’s delay
claims against the owner arising
from the negligence of its design
professional, including the deficient
preparation of plans, specifications,
improper administration of the con-
struction documents, untimely
preparation of punch lists, and fail-
ure to timely review submittals.

Moransais has created immediate
heartburn for individual engineers
and architects by virtue of their in-
creased exposure to claims brought
by nonprivity participants to the
construction process. In the after-
math of Moransais, contractors may
pursue the owner’s design profes-
sional to recover economic damages
without suffocating risk shifting
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provisions contained in the owner/
contractor agreement and without
having to prove that the design pro-
fessional supervised construction.
Absent the historic supervisory
hurdle associated with Moyer, con-
tractors may elect to pursue relief
directly from the design profes-
sional, leaving the owner on the
sidelines.

Increasing risks often create de-
mand for expanded insurance
which, in turn, may serve as an ad-
ditional incentive for contractors to
pursue design professionals for
damages.55 This demand for insur-
ance ultimately will result in a cor-
ollary financial impact to owners, as
design professionals will purchase
insurance policies with higher liabil-
ity limits. The increased cost of in-
surance premiums will likely be
passed along to the owner. Insur-
ance coverage issues become prima-
rily important when the owner re-
tains a design-build firm. Toward
this end, both owners and design-
builders should review the appli-
cable insurance policies to deter-
mine available coverage for errors
and omissions in rendering design
services provided in conjunction
with the construction. Owners will
become concerned as to whether
available insurance coverage will be
adequate to cover their own claims
against design professionals, aside
from those asserted by general con-
tractors. This scenario is ironic con-
sidering the fact that owners indi-
rectly pay for a design professional’s
insurance as a component of profes-
sional design fees.

Moransais also handed general
contractors greater economic oppor-
tunities to recover damages for
claims previously barred by the doc-
trine of sovereign immunity. In
County of Brevard v. Miorelli Engi-
neering Inc., 703 So. 2d 1049 (Fla.
1997) (rehearing denied, Jan. 7,
1998), the Supreme Court barred a
contractor’s claim against a public
owner for extra work performed at
the Florida Marlins’ training facil-
ity in Brevard County. Miorelli had
requested compensation for work
performed outside of the original
contract without an authorized

change order issued by the munici-
pality. The court held that absent
an agreement or authorization by
the municipality, the contractor’s
claim for damages would be barred
by sovereign immunity. Moransais
effectively permits a contractor, oth-
erwise barred from recovering dam-
ages from a public owner based on
sovereign immunity, to recover lost
revenue directly from the negligent
design professional who directed or
caused the contractor to perform the
additional work.56

Prior to Sandarac and Casa Clara,
nonprivity condominium associa-
tions frequently sued negligent de-
sign professionals for design defi-
ciencies discovered to exist in
common area property operated and
maintained by the association.57

Those cases suddenly denied the
association’s right to pursue dam-
ages from design professionals.58

Moransais represents a stunning
victory to homeowners and those re-
siding in multifamily condominiums
and homeowner communities. This
decision returns valuable rights to
condominium associations by autho-
rizing the direct pursuit of negligent
design professionals to recover eco-
nomic damages. This is an espe-
cially significant development when
considering that prior to Moransais,
the Sandarac and Casa Clara deci-
sions limited the association’s right
to recover design-related damages
solely from the developer, which was
often an assetless shell corporation.
Under these circumstances, condo-
minium associations were left with-
out a remedy, because the statutory
implied warranties available pursu-
ant to F.S. §718.203 (“Florida Con-
dominium Act”) provide warranties
from the developer, contractor, sub-
contractors, and suppliers to a con-
dominium association, but not from
design professionals.59 As a result,
condominium associations con-
fronted with the cost to correct de-
sign deficiencies were faced with
pursuing recovery of economic dam-
ages either by satisfying one of the
narrow, unrealistic exceptions set
forth in Sandarac,60 or by asserting
a cause of action for violation of the
state minimum building code based

upon F.S. §553.84.61 However, de-
sign professionals have argued that
§553.84 has limited application to
claims arising from improper de-
sign.62 The lack of a statutory rem-
edy available to associations high-
lights the critical importance of
Moransais to homeowners.

With respect to other construc-
tion services, a challenge based
upon the ELR and its impact upon
§553.84 claims asserted against
contractors and subcontractors is
pending before the Supreme
Court.63 Taking into account the
Supreme Court’s acknowledge-
ment in Moransais that a private
cause of action exists based upon
Ch. 471 regulating engineers, it is
likely that this view may be
adopted with respect to §553.84.64

Based upon the statutory language
of §553.84, it is clear that a pri-
vate cause of action was contem-
plated by the legislature. This in-
terpretation gains support from
recent decisions which have up-
held legislative intent to create a
private cause of action.65

Practical Considerations
for Design Professionals
in the Wake of Moransais

Deterioration of the ELR permits
direct lawsuits by owners and con-
tractors against design profession-
als. This renewed liability will likely
spur a tide of litigation by contrac-
tors seeking to recover design-re-
lated cost increases resulting from
change orders or equitable adjust-
ment procedures. Similarly, owners
will pursue recovery for design defi-
ciencies and cost increases due to de-
ficient project design, as well as in-
demnification for exposure to
contractor delay claims. In the wake
of Moransais, design professionals
must conform to the standard of care
as described in the regulatory
framework governing the rendering
of professional services. To decrease
exposure to individual liability
claims, design professionals must
revisit construction documents they
generate, and modify  their own ad-
ministrative practices.

Commentators note that design
professionals frequently draft con-
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struction documents which incorpo-
rate self-protection provisions en-
abling them to control the project
and minimize their own exposure.66

In the event that these provisions
are not properly administered, all
project participants may sustain
damages resulting in ultimate li-
ability to the design professional.
For example, provisions found in the
most recent version of the docu-
ments  sponsored by the American
Institute of Architects (AIA) permit
the design professional to adjudicate
disputes,67 evaluate a contractor’s
performance,68 reject work,69 and
monitor cash flow,70 all of which can
potentially impact a project ad-
versely, resulting in liability.

In the face of increased individual
liability exposure, the design profes-
sional must become fully versed in
the applicable industry standards.
This knowledge will enable the de-
sign professional to caution the
project owner that overzealous de-
mands requiring contractor perfor-
mance beyond industry criteria can-
not be justified. In this manner,
design professionals avoid exposure
from contractor claims based upon
otherwise unreasonable directives
received from the design profes-
sional which would have resulted in
the needless expenditure of addi-
tional time and money.

Significant professional liability
frequently results from a failure to
perform in accordance with the ad-
ministrative duties assumed in the
construction documents. In this con-
text, a design professional may fail
to issue a clarification of its own de-
sign for fear that this action may
highlight the existence of a design
error potentially creating liability.71

Faced with this dilemma, the design
professional may elect to do noth-
ing, which may give rise to a cause
of action for breach of contract and/
or negligence. Similarly, liability
exposure may result from the design
professional’s use of extreme safety
factors in the design of structural
components. This conduct often
prompts protest from affected con-
tractors attempting to deliver a
project within time and budgetary
constraints.72 In light of this in-

creased exposure, the design profes-
sional should be quick to recognize
and correct design errors before they
escalate into significant delays that
could have been minimized.73

As with any construction project,
preconstruction planning is a use-
ful tool in avoiding project disputes
among owners, contractors, and de-
sign professionals. Through pre-
planning, design documents can be
scrutinized to minimize ambiguity,
and project responsibility can be
established for various design ser-
vices, along with a mechanism for-
mulated to resolve project disputes.

A third party neutral dispute reso-
lution process should be utilized
during the project to enable design
professionals to mitigate liability ex-
posure.74 This process is most ben-
eficial when the design professional
is accused of being unfair to the con-
tractor. These accusations typically
result from approving submittals,
creating punch lists, reviewing pay
requisitions, or issuing certificates
of substantial or final completion.
Under these circumstances, a neu-
tral third party can be appointed to
swiftly resolve disputes, avoid costly
delays, and minimize potential li-
ability exposure to the design pro-
fessional.

In lieu of shifting traditional de-
sign responsibility to contractors
and others, the design professional
should consider providing com-

plete design services to avoid gaps,
and thereby avoid unexpected liabil-
ity.75 As noted above, this concept
serves as the foundation of a recent
industry effort dedicated toward a
design-build delivery format, which
recognizes that single-source re-
sponsibility may reduce disputes
and litigation among project partici-
pants.

Preconstruction planning among
participants will enhance communi-
cation, establish design intent, and
delegate design responsibility in an
effort to reduce project disputes.
Additionally, industry-wide educa-
tion as to licensing requirements,
along with applicable standards of
care and utilization of neutral dis-
pute resolution during the project,
will mitigate the individual design
professional’s exposure to liability
claims.

Right to Recover Damages
From Nonprofessionals Who
Participate in Construction

Construction practitioners must
be mindful that Moransais applies
only to professionals and has not yet
been extended to nonprofessional
services. When dealing with nonpro-
fessional construction services, the
written contract will control the
rights of the parties, and claims
against nonprivity third parties will
be barred by the ELR. Counsel must
then explore alternative avenues of
recourse against other parties, tak-
ing care to examine their financial
profiles to ascertain whether suffi-
cient assets will be available in the
event a judgment is acquired.

In an effort to secure contractor
performance, payment and perfor-
mance bonds should be furnished
along with insurance to provide
meaningful recovery should the
project be abandoned or construc-
tion deficiencies be found to exist.
Owners must recognize that absent
a fiscally sound developer and con-
tractor, actual recovery of damages
may not occur, because developers
and contractors form shell corpora-
tions and deplete all available re-
maining assets upon selling out of
a project. The only recovery against
a shell corporation is worthless
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stock; likewise, with respect to a de-
funct contractor, the only available
recourse may be a claim against the
Florida “Construction Industries
Recovery Fund”76 or administrative
disciplinary proceedings established
by the Florida Department of Busi-
ness and Professional Regulation.77

Toward this end, construction con-
tracts should require the contractor
to assign warranties from manufac-
turers, subcontractors, suppliers,
and materialmen to the owner.78 Ab-
sent such warranties, owners may
be left without recourse to recover
economic damages from nonprivity
parties, especially after the general
contractor files for bankruptcy or
elects to close his or her doors. Ac-
quiring an assignment of rights
from a developer or general contrac-
tor against nonprivity participants
to a construction project may be of
value to parties seeking to recover
economic damages.

All statutory remedies available
against nonprivity participants
should be evaluated early in the
process. This analysis will enable
all statutory claims to be asserted
timely and achieve compliance
with all warranty and notice pre-
requisites. Statutory remedies in-
clude condominium implied war-
ranty statutes,79 the Uniform
Commercial Code 80 and the
Magnuson–Moss Warranty Act.81

Special care should be exercised to
acquire warranties from suppliers
of building materials, especially in
light of the Supreme Court’s deci-
sion in Casa Clara, which held
that a cause of action is not avail-
able against material suppliers for
violation of the state minimum
building code.82

Conclusion
In Moransais, the Supreme Court

restored valuable rights to the con-
sumer in order to recover economic
losses directly from individuals that
negligently provide professional ser-
vices. Inevitably, trial and appellate
courts will clarify the scope and ap-
plication of the ELR to decide
whether it should be strictly limited
to product liability cases. The
Moransais decision has left open

whether justification exists to ex-
clude other services from the ELR
such as general contracting or de-
sign-build, which fall outside the
“product liability context” announced
by the majority. As the construction
industry embarks on innovative
project delivery systems, courts must
carefully examine whether the ac-
tual services rendered justify its ap-
plication. The prior expansive ruling
dealing with commercial services in
AFM generated confusion among the
judiciary and construction practitio-
ners. The Supreme Court took more
than a decade to return the ELR to
its traditional roots; hopefully, fur-
ther clarification is right around the
corner. q
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