
Florida’s construction defect statute, F.S. §558.001 
et seq., which became effective on May 27, 

2003, has caused considerable confusion among 
construction practitioners relating to its procedure 
and enforcement.1 This statute dramatically altered 
the landscape for litigating construction defect claims 
by requiring homeowners to provide contractors 
and other allegedly responsible parties with prior 
written notice and an opportunity to cure the alleged 
defects prior to filing a lawsuit.2 Never before had 
claimants in the construction setting been required to 
give contractors pre-suit notice and an opportunity 
to cure as a precondition to filing a defects lawsuit.

In practice, however, the statute has proved vexing 
to both contractors and claimants. This stems 
from the fact that the timelines for compliance 
with the statutory provisions have proved to be 
a bit unrealistic. For example, upon receiving the 
initial written notice of the alleged defects, the 
contractor was given only five business days to 
inspect the alleged defects regardless of whether 
they existed in a single-family home or a high-
rise building containing 300 residential units.3 
This was not nearly enough time, especially as it 
pertains to large-scale construction projects, where 
inspecting multiple units could take many weeks, 
if not months. Further, the statute provided that 
a claimant’s failure to respond to the contractor’s 
written proposal to rectify a defect (whether 
through repair or by payment of money) within 45 
days resulted in the offer being deemed “accepted,” 
thereby releasing the contractor from any further 
liability.4 These were just a few of the many areas 
of concern associated with the original statute.5

During the 2004 legislative session, legislators 
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rectified many shortcomings associated with the 
original statute, but some new provisions will 
likely generate their own share of controversy 
and confusion. These provisions, effective July 
1, 2004, impose several new requirements, 
such as 1) mandating that the parties exchange 
expert reports and other discoverable evidence, 
2) allowing a contractor to inspect all affected 
units in multifamily buildings, and 3) permitting 
destructive testing on the affected unit.6 Failure to 
comply with these pre-suit requirements may limit 
a claimant’s damages or result in court-imposed 
sanctions in the event of subsequent litigation. 
Additionally, the statutory time period for filing 
litigation, conducting inspections, offering to 
perform work, paying money, and/or disputing 
the claim have been extended.7 As illustrated in 
the charts at the end of this article, the applicable 
time frames differ depending upon whether the 
residential building exceeds 20 units.8 For ease of 
reference, however, this article addresses the effect 
that the controversial new amendments will have 
on a claimant community association representing 
in excess of 20 residential parcel owners. 

Summary of New Procedure
Under the revised statutory scheme, the aggrieved 
claimant must provide the contractor and other 
allegedly responsible parties with 120-day prior 
written notification of the alleged construction 
defect(s), describing them in “reasonable detail.”9 
Within 50 days after receiving a notice of a claim, 
the contractor has the right to inspect the dwelling 
and all affected units.10 During the 30-day period 
after receiving notice of the alleged defect, the 
contractor must forward a copy of the notice to 
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counsel to assemble and make a determination 
as to which materials should be provided to the 
requesting party. This evaluation is critical since the 
failure to produce these materials could later result 
in court-imposed sanctions against the claimant 
for pre-suit discovery violations.22 In light of these 
pre-suit disclosure requirements, it is recommended 
that counsel for the claimant hire experts directly in 
order to control the content of expert reports and to 
protect these materials from disclosure based upon 
the work-product privilege or some other privilege. 

Although this provision appears to be heavily stacked 
against the claimant, contractors also have the same 
duty to provide discoverable materials or likewise 
risk being subjected to court-imposed sanctions.23 
Thus, upon serving a notice of claim, the claimant 
should also serve a discovery demand upon the 
contractor, requesting, inter alia, expert reports, 
plans, shop drawings, contracts, photographs, 
videotapes, and correspondence generated during 
the original construction of the project. Never 
before could these documents be acquired except by 
subpoena issued in a lawsuit. This documentation 
could prove invaluable to engineers initially retained 
by a claimant to identify problematic areas that are 
not readily observed without destructive testing.24 

This mutual obligation to produce documents also 
provides litigants engaged in arbitration with a 
unique opportunity to acquire discovery to which 
they otherwise might not be entitled. Generally, 
depending upon the case, discovery is not permitted 
during arbitration conducted under the rules of 
the Construction Industry American Arbitration 
Association except by agreement of the parties or at 
the discretion of the arbitration panel.25 Consequently, 
this statutory mechanism may be the only opportunity 
for a party to obtain discovery, albeit pre-suit, from 
an adverse party in an arbitration proceeding.

The mutual obligation to provide pre-suit discovery 
is problematic on a number of levels. Since most 
documentation generated during the design and 
construction of a project is ordinarily not privileged 
material, the allegedly responsible contractor could 
be required to produce voluminous documentation 
even before a lawsuit is filed. This will undoubtedly 
enable claimants to allege the construction defects 
with greater particularity. Compounding this problem 
is the fact that the amended statute fails to specify 
when the requested documents must be produced or 

any other person that the contractor believes is 
responsible for the alleged defect.11 These secondary 
recipients may also inspect the dwelling within the 
same time period provided to the contractor. 12

The new statute also extends the time frame for 
providing a written response to the claimant. 
Previously, the contractor had to provide a written 
response to the claimant within 25 days after 
receiving written notice of the alleged defect. Now, 
the contractor has 75 days to furnish the claimant 
with a written response.13 This response must contain 
either: a) a written offer to repair the alleged defect 
at no cost to the claimant; (b) a written offer to 
compromise the claim by monetary payment; or 
c) a written statement that the contractor disputes 
the claim.14 The contractor’s response may also 
include a combination of the alternatives set forth 
above whenever multiple defects are alleged. 15

If the contractor offers to pay for or repair the defect, 
the claimant has 45 days to accept or reject the 
offer.16 If the claimant accepts the offer, and repair 
or payment is made, the claimant is thereafter barred 
from pursuing relief through litigation.17 In either 
case, however, if the claimant accepts or rejects the 
offer it must be done by written notice in the form 
and manner set out in the statute.18 A claimant that 
fails to comply with these specific requirements will be 
barred from litigating the dispute (and any previously 
commenced action will be “abated”) until he or she 
has successfully complied with the statute’s pre-suit 
dispute resolution procedures.19 This represents a 
significant improvement from the original version 
of the statute, which had penalized a noncomplying 
claimant by deeming his inaction an “acceptance” 
of the contractor’s offer.20 Although the “deemed 
accepted” language has been eliminated in the 
amended statute, a claimant is still required to accept 
or reject the proposal before initiating a lawsuit. 

Mutual Exchange of Evidence
What is sure to be one of the most controversial 
and hotly contested aspects of the amended statute 
is the new requirement that each party produce, 
upon written request by the other parties, all 
“discoverable evidence,” including any expert 
reports. Because “discoverable” evidence is broadly 
defined under Florida law,21 the requirement that 
the parties produce (in advance of any lawsuit or 
arbitration proceeding) all discoverable evidence 
will undoubtedly prompt claimants to hire legal 



who is responsible to pay for the cost of reproducing 
voluminous documents. Further, there is no pre-suit 
enforcement mechanism for resolving discovery 
disputes, thereby leaving the parties to resolve 
these disputes on their own. This will likely dilute 
the effectiveness and utility of pre-suit discovery.

The Right to Inspect
The amended statute also imposes an obligation on 
contractors to cooperate with the claimant in an 
effort to ameliorate the burden posed by inspections 
of multiple areas. A contractor receiving a notice 
of claim is required to “reasonably coordinate 
the timing and manner of all inspections with the 
claimant to minimize the number of inspections.”26 
In a community association setting, coordination 
becomes significant because the statute now permits 
a contractor to gain access to each unit to inspect the 
defective condition.27 Hardship in providing access 
to unit interiors throughout a multifamily residential 
building may be difficult and the consequences 
ultimately fatal to a community association’s claim. 
For example, if the matter proceeds to trial, a court 
may bar the claimant’s right to recover damages for 
defects found in units that were not made available for 
inspection28 As a precautionary measure, a claimant 
should initiate early steps to advise unit owners that 
these inspections are necessary to prosecute a claim for 
defective construction. Toward that end, an inspection 
schedule should be generated to demonstrate the 
claimant’s efforts to reasonably coordinate with 
the contractor so as to avoid later arguments that 
these units were not available for inspection. As 
a further precautionary measure, experts retained 
by the claimant should photograph and videotape 
defects located in interior units so that, ultimately, 
alternative proof can be introduced to the court 
in the event that access to the unit is not available. 

Destructive Testing
Under the original statute, the right to perform 
destructive testing was by mutual agreement only.29 
Destructive testing under the revised statute is still by 
mutual agreement, but has been modified to require 
that the person performing the test offer “financial 
responsibility” to cover the cost of repairing the tested 
areas.30 Moreover, the person selected to perform the 
destructive testing must be identified in advance with 
an opportunity for the claimant to object to his or 
her designation.31 Under these circumstances, the 
party requesting the destructive testing must then 
offer a list of three additional candidates to perform 

the testing.32 The claimant or its representative 
may be present during the testing, which must 
be conducted at a mutually convenient time.33

Overall, destructive testing may have a potentially 
greater adverse impact upon the claimant because 
there is no assurance that the testing will be properly 
performed to minimize damages to the affected unit. 
The requirement of “financial responsibility” is 
vague, ambiguous, and fails to specify what type of 
information or security must be provided. For this 
reason alone, a claimant should refuse destructive 
testing unless the contractor agrees to restore the 
tested areas to their original condition, post a bond, 
and maintain liability insurance to guard against theft 
or damage during the testing process. Moreover, the 
claimant should request that its property be kept free 
and clear of any liens or encumbrances should the testing 
party not be paid by the contractor that ordered it.34

The amended statute fails to provide any meaningful 
remedy to a claimant damaged by destructive testing 
other than to authorize the commencement of a legal 
action to recover damages against the responsible 
parties. To make matters worse, the only requirement 
that protects the claimant against damage caused 
by destructive testing is the provision stating that 
“destructive testing shall not render the dwelling 
uninhabitable.”35 This language may be of little 
benefit to claimants, for it suggests that a contractor 
can leave a large gaping hole in the living room ceiling 
and avoid liability for damage caused by destructive 
testing so long as the claimant can still reside in the unit.

But even denying destructive testing has its drawbacks. 
Should the defect become worse after the request for 
destructive testing is denied, the claimant’s damages 
may be severely limited. In this regard, the amended 
statute provides that the claimant shall have no 
claim for damages “which could have been avoided 
or mitigated had destructive testing been allowed 
when requested and had a feasible remedy been 
promptly implemented.”36 As with other portions 
of the amended statute, this provision is ambiguous 
and likely to generate litigation over its meaning. 
For example, how would a party ascertain if a 
condition became progressively worse if destructive 
testing is not conducted and a benchmark has not 
been established? From a claimant’s standpoint, if 
destructive testing is requested, it may be advisable 
for a claimant to obtain input from its own technical 
representative as to whether destructive testing is 



needed in light of the alleged defect. Alternatively, 
the claimant may elect to perform its own testing 
to accurately assess the defective condition subject 
to implementing the guidelines referenced above 
such as requiring insurance and other financial 
assurances by the party performing the destructive 
testing. The reasonable guidelines actually followed 
could later be used, during litigation, to justify why 
the claimant objected to destructive testing proposed 
by a contractor that failed to address these concerns. 
Documenting these efforts may allow a claimant to 
defeat a contractor’s attempt to limit the claim for 
damages at trial for failing to permit destructive 
testing. Because of the benefits which would be 
discovered during litigation should a claimant refuse 
destructive testing, contractors will likely request an 
opportunity to perform destructive testing in virtually 
every instance so as to preserve a potential defense in 
subsequent litigation if a claimant objects to it. 

Applicability of the Amended Statute
The foregoing statutory provisions do not 
automatically apply in every construction defect case. 
For design, construction, and remedial work contracts 
entered into after July 1, 2004, the amended statute 
will apply only if the contract contains the specified 
statutory language in conspicuous capitalized letters.37 
Contracts entered into prior to July 1, 2004, however, 
are not treated in the same manner. As to those earlier 
contracts, the amended statute applies to an action 
for damages commenced by a claimant after July 1, 
2004, regardless of whether the statutory language is 
conspicuously displayed in the parties’ contact. This is 
true even where no written contract exists.38 Regardless 
of the date of the contract, the parties may waive the 
statutory requirements by written agreement once the 
initial written notice of the alleged defect is served.39 

If the statute is applicable and the claimant has not 
complied with the statutory procedure, the court 
would be required to “abate” the lawsuit pending 
the claimant’s compliance.40 Therefore, counsel for 
claimants need to be acutely aware of the statutory 
procedure since the failure to comply with the statute 
will undoubtedly lead to the filing of a motion to 
abate the lawsuit by one or more of the defendants. 
In such instance, the claimant will lose considerable 
time and money for not having followed the 
statutory procedure, and the lawsuit will be delayed 
considerably. Likewise, counsel for the contractor can 
seize upon the claimant’s noncompliance as a basis 
for staying the action. 

Other Issues Not Yet Addressed by Legislature
1) The contractor fails to honor the deal. Despite 
curing a number of deficiencies associated with the 
original statute, the amended statute still fails to 
address several key issues. For example, consider 
what would happen where the contractor’s written 
offer is accepted by the claimant, but the contractor 
later decides not to honor the deal. Under such 
circumstances, the claimant is without a statutory 
cause of action to enforce the agreement nor does 
the statute penalize the contractor in any meaningful 
way for walking away from such a commitment.41 

2) The lack of time limits for a contractor to complete 
repairs. The statute also fails to prescribe any time 
limits for completing the offered repairs. This loophole 
permits the contractor to specify any time period 
to complete the repair, conceivably forever, without 
any recourse to the claimant except for rejection. 

3) Monetary offers need not be reasonable and 
repairs are not guaranteed to last. Although the 
statute permits the contractor to make monetary 
offers to the claimant, there is no requirement that 
the offer be reasonable or tied to any “real world” 
cost estimates for repair. Likewise, with respect to 
repairs performed by the contractor, the amendments 
fail to provide any warranty for remedial work 
performed. Thus, in the event the repairs do not 
last, the claimant, by virtue of his acceptance 
of the contractor’s offer, is barred from seeking 
relief for substandard remedial work performed.

4) Abatement of an action and imposing sanctions 
for pre-suit discovery violations give rise to a 
constitutional challenge. Finally, the amended statute, 
like its predecessor, is riddled with constitutional 
infirmities. At the center of any constitutional challenge 
would be those provisions requiring the trial court to 
“abate” the action if the claimant fails to comply with 
the statutory requirements prior to filing a lawsuit.42 
It could be argued that requiring a trial court to 
abate the action usurps the authority of the Florida 
Supreme Court to promulgate rules of civil practice in 
the courts.43 In addition, the amended statute can be 
seen as further encroaching upon the Florida Supreme 
Court’s exclusive rule-making authority by permitting 
a trial court to impose discovery sanctions upon a 
party who fails to produce discoverable evidence to 
the other party before a lawsuit is even filed.44 It is 
only a matter of time before the Florida appellate 
courts are confronted with these issues. 



Conclusion
Ironically, these recent amendments enacted to 
rectify shortcomings with the original statute 
will likely generate many disputes over its new 
terms and conditions. The ultimate result will be 
more confusion in the courts, as the judiciary will 
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inevitably be tasked to sort it all out for the second 
year in a row. As the 2004 legislative session ended, 
there was already talk of a new “glitch bill” to be 
proposed next year, which, hopefully, will resolve 
the controversies created during the past two 
legislative sessions.
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