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In October 2020, State Senator Troy Singleton intro-
duced legislation that would authorize New Jersey com-
munity associations, without the vote of the members/

owners, to remove from their documents “any restriction, 
covenant, or condition that prohibits or limits the convey-
ance, encumbrance, rental, occupancy, or use of real 
property” based on race, creed, national origin, marital 
status, sexual orientation, or other factors outlined in New 
Jersey’s Law Against Discrimination (“LAD”). The bill unani-
mously passed in the Assembly on June 24, 2021, passed 
in the Senate on June 30, 2021, and is currently awaiting 
Governor Murphy’s signature. 

In order to understand the significance of this legislation, 
we need to discuss a little bit of history. Restrictive covenants 
were widely used to prohibit racial, ethnic, and religious 
minority groups from buying, leasing, or occupying homes 
throughout the United States into the first half of the 20th 
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century. Some covenants would generally bar “non-cauca-
sian” groups while others would prohibit specific races, 
nationalities, or individuals with disabilities.ii

In 1948, the United States Supreme Court decision in 
Shelley v. Kraemeriii ruled that these discriminatory cove-
nants were unenforceable. Twenty years later, in 1968, 
the Fair Housing Act was enacted to prohibit discrimination 
concerning the sale, rental, and financing of housing based 
on race, sex, religion, national origin, or other protected 
classes. New Jersey’s LAD, in its earliest iteration, was 
proposed in 1948 and enacted into law in 1949iv Like 
Shelley, those laws also made racially restrictive covenants 
illegal and unenforceable; however, many of those cove-
nants still exist in documents that predate the Fair Housing 
Act and/or the New Jersey LAD.v

Over the last few years, there has been a push, supported 
by CAI National, to create a process by which community 
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“Ghosts of these racial 
covenants continue to 
haunt the title to American 
real estate and trample 
the dignity of numerous 
ethnicities.”

— Honorable George Fearingi
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association boards can remove these 
unenforceable, discriminatory restric-
tions contained in their documents 
or covenants without the necessity of 
a vote of the owners. According to 
CAI, eleven (11) states have enacted 
legislation giving a community asso-
ciation the ability to remove discrim-
inatory and unenforceable restrictive 
covenants in recent years, and several 
others, including New Jersey, have 
pending legislation.vi

Once this legislation is signed by 
Governor Murphy, the actual mech-

anism of removing discriminatory 
restrictive covenants from association 
documents would be simple. A sim-
ple majority vote of the governing 
body of the community association 
can amend the documents to remove 
any such discriminatory covenants 
or restrictions without a vote of the 
membership/owners. The legislation 
also requires that associations, upon a 
written request of a member alleging 
that a provision of the documents is 
discriminatory, must conduct a review 
of the documents and, within thirty 
(30) days, to determine whether any 
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“Once this legislation 
is signed...the actual 
mechanism of removing 
discriminatory restrictive 
covenants from association 
documents would be 
simple.”
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such restriction should be removed 
and take such appropriate action.

While progress has been made 
over the last seventy-plus years since 
the Shelley case, there is still a 
lot of work ahead of us. To quote 
Judge Fearing in a case interpreting 
Washington State’s version of this dis-
criminatory covenant legislation: “The 
time has come to rip, from the pages 
of official records, white inscriptions 
of supremacy. The time has come to 
tear down monuments to slavery and 
racial segregation on display in this 
public square.”vii

The change will not happen over-
night, but by taking remedial action, 
having meaningful conversations, and 
educating our members, we can strive 
to make our communities more inclu-
sive places where all races, cultures, 
and beliefs are welcome. This legisla-
tion is a step forward. n
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iv NJ State Library, “Civil Rights in New 
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v Laura Otto, “Overcoming Racism in 
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vii May, supra, 481 P.3d at 1114. 
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