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F
lorida’s Constitution guar-
antees an open and trans-
parent form of government. 
Laws such as the Public 

Records Act and the Sunshine Law 
provide for the public’s right to ob-
tain government records and attend 
government meetings. “Chapter 119 
of the Florida Statutes, The Florida 
Public Records Act, was enacted to 
promote public awareness and knowl-
edge of government actions in order 
to ensure that governmental officials 
and agencies remain accountable 
to the people.”1 The purpose of the 
Sunshine Law is “to prevent at non-
public meetings the crystallization of 
secret decisions to a point just short 
of ceremonial acceptance.”2

	 Those laws, however, also have ex-
emptions that make certain meetings 
and records confidential and off-limits 
to the public. On June 2, 2011, Florida 
amended the Public Records Act and 
the Sunshine Law to expand some of 
those exemptions and create others 
(hereinafter, the amendments).3 There 
are new limitations on the public’s 
ability to access information related 
to government contracting which will 
directly affect protests filed by bidders 
and proposers dissatisfied with the 
procurement process.4

	 These laws come at a time when 
public corruption across the United 
States, including Florida, has re-
ceived significant attention.5 In recent 
years, numerous public officials have 
been arrested or cited for improperly 
exercising their power. Given this 
political climate, transparency is be-
coming more important to the public 
and to political subdivisions across 
the state. Although the amendments 

may reduce access to information in 
the procurement arena, the Florida 
Legislature determined that they will 
“reduce public and private harm” and 
increase the “effective and efficient 
administration of the competitive 
solicitation process.”6 This article will 
examine the new amendments, their 
effect on the public contracting pro-
cess, and potential unresolved issues 
going forward.

Government Contracting and 
Public Records/Sunshine Laws
	 Generally, government agencies, 
such as the state of Florida, counties, 
and municipalities, must administer 
a public solicitation process before 
awarding contracts for goods and 
services. Projects are usually publicly 
advertised, and offers are procured 
through vehicles such as invitations 
for bid, requests for proposals, re-
quests for quotations, and invitations 
to negotiate. Under the amendments 
discussed in this article, these are 
now known as “competitive solicita-
tions.”7 The competitive solicitations 
are then reviewed by vendors who 
may respond by providing the infor-
mation requested. The government 
agency, often through a selection or 
evaluation committee, then compares 
the responses against the evaluation 
criteria and ranks the bidders or 
proposers. Thereafter, the agency will 
generally issue a notice of intended 
award. 
	 Once the intended award is posted, 
bidders or proposers who were not 
top-ranked may seek to protest 
the agency’s intended decision. The 
protest may be based on a number 
of grounds. For example, there may 

be mistakes or inconsistencies by 
the awarding agency, missing infor-
mation, or other issues relating to 
responsiveness and responsibility in 
the winning bid or proposal.8 Gener-
ally, the protestor must show that the 
proposed agency action in selecting 
the top-ranked vendor was “clearly 
erroneous, contrary to competition, 
arbitrary, or capricious.”9

	 During the solicitation process 
(before the ranking), an agency may 
conduct a formal “opening” of the re-
sponses received. This means that the 
agency will physically open the sealed 
bids after the submittal deadline. 
It is typical for agencies to provide 
notice of the “opening,” so that other 
bidders and the public may attend. 
The agency may announce what bids 
or proposals have been received, and 
perhaps discuss the characteristics 
of each, such as price. In addition to 
evaluating the written submissions, 
agencies may require bidders or pro-
posers to make oral presentations to 
a selection committee. During the pre-
sentations, bidders or proposers may 
provide materials to the committee 
and may respond to questions posed 
by the committee members. These 
committees may also meet to discuss 
contract negotiation and strategy.
	 Before passage of the amendments, 
meetings of an agency’s committee or 
team charged with conducting oral 
presentations and negotiating con-
tract terms were required to be open 
to the public, including to competing 
bidders or proposers.10 If these meet-
ings were closed to the public, and an 
award was made, that award could be 
void.11 
	 Further, before the amendments, 
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F.S. Ch. 119, the Public Records Act, 
mandated that bids and proposals 
were open to public inspection and 
copying at the time of a notice of a de-
cision or intended decision, or within 
10 days after the bid or proposal 
was opened by the procuring agency, 
whichever was earlier.

The 2011 Amendments
	 First, Florida’s constitution guaran-
tees the public’s right to have access 
to government records and meetings. 
Article I, §24 states:
Every person has the right to inspect or 
copy any public record made or received in 
connection with the official business of any 
public body, officer, or employee of the state, 
or persons acting on their behalf, except 
with respect to records exempted pursu-
ant to this section or specifically made 
confidential by this [c]onstitution.12

	 All meetings of any collegial public body 
of the executive branch of state govern-
ment or of any collegial public body of a 
county, municipality, school district, or spe-
cial district, at which official acts are to be 
taken or at which public business of such 
body is to be transacted or discussed, shall 
be open and noticed to the public….13

	 The constitution also allows the 
legislature to exempt certain records 
and meetings, or expand those exemp-
tions.14 To accomplish this, both the 
House and the Senate must pass the 
exemptions with no less than a two-
thirds vote, and the law must “state 
with specificity the public necessity 
justifying the exemption and shall be 
no broader than necessary to accom-
plish the stated purpose of the law.”
	 H.B. 7223, which amends Florida’s 
Sunshine Law and Public Records Act, 
passed unanimously in both houses of 
the legislature. The amendments be-
came effective upon being signed into 
law by Governor Rick Scott on June 
2, 2011. The exemptions previously 
existing in the statutes at issue were 
set to expire in October 2011 unless 
reenacted by the legislature.15

	 The most significant changes were 
made to the Sunshine Law. Spe-
cifically, F.S. §286.0113 now precludes 
public attendance at “any portion of a 
meeting at which a negotiation with 
a vendor is conducted pursuant to a 
competitive solicitation, at which a 
vendor makes an oral presentation as 
part of a competitive solicitation, or at 
which a vendor answers questions as 
part of a competitive solicitation.”16

	 Additionally, “[a]ny portion of a 
team meeting at which negotiation 
strategies are discussed is also ex-
empt from s. 286.011 and s. 24(b), Art. 
I of the State Constitution.”17

	 The public can no longer observe 
oral presentations where bidders and 
proposers discuss their submissions, 
and qualifications and answer ques-
tions before the selection committee. 
Further, the public can no longer at-
tend committee meetings where the 
public agency discusses strategies 
for selecting and negotiating with 
the top-ranked bidder or proposer. 
The statute, however, mandates the 
recording of such meetings, and no 
portion of the exempt meeting can be 
held off the record. The recordings can 
be obtained through a public records 
request, either at the time that the 
notice of intended award is posted or 
30 days after bids or proposals are 
opened, whichever is earlier. The prior 
version of the law provided for a 20-
day waiting period.
	 In the event the agency decides to 
reject all bids, proposals, or replies, 
and intends to re-issue the solicita-
tion, the recordings of the meetings 
remain exempt until the agency 
posts notice of an intended decision 
regarding the reissued solicitation, 
or for no longer than 12 months after 
the rejection of all bids, proposals, or 
replies.18

	 The Public Records Act still provides 
that sealed bids, proposals, or replies 
received by an agency pursuant to a 
competitive solicitation are exempt 
from disclosure until an agency posts 
its intended decision, but increases 
the waiting period to 30 days after the 
opening of the bids, proposals, or final 
replies, if the intended award is not 
issued during that time period.19 This 
change also applies to any materials 
handed out during oral presentations 
to the selection committee.
	 Similar to the amendment to the 
Sunshine Law, if the agency decides 
to reject all bids or proposals and re-
solicit the project, the original bid or 
proposal submitted will be exempt 
from disclosure for up to 12 months 
after the original notice rejecting all 
bids or proposals is submitted. Nota-
bly, the amendments do not exempt 
other potentially important material 

from public records requests, such as 
bid tabulation sheets, communications 
among an agency’s staff members, or 
agency analysis of the project.

Impacts on Bidders and 
Unresolved Issues
	 Public bidding statutes or ordi-
nances are created for the protection 
of the public.20 

It is declarative of the public policy of this 
state that public bidding be fair and open, 
and that all bidders should have an equal 
opportunity to present bids. There should 
be no opportunity for favoritism or insider 
information that gives one bidder an ad-
vantage over the other. This boosts public 
confidence in the public contract bidding 
process and is in the public interest.21

	 The legislature, as required by 
the Florida constitution, provided 
explanations for the changes to the 
Sunshine Law and Public Records 
Act. It determined that temporarily 
exempting bids, proposals, and re-
plies to a competitive solicitation is 
a “public necessity.” It concluded that 
this would ensure that the process 
remained “fair and economical for 
vendors.”22 The rationale is that com-
petitors should not be able to review 
each other’s submittals right away or 
hear each other’s presentations so that 
the information contained therein or 
presented is protected. A competitor 
will not know another bidder’s pricing, 
qualifications, etc., immediately after 
a proposal is submitted. 
	 The legislature further reasoned 
that it is “unfair and inequitable to 
compel vendors to disclose to com-
petitors the nature and details of 
their proposals,” both at the meetings 
or through the minutes or records 
presented at such meetings. The 
legislature reasoned that allowing 
the public to attend these meetings 
“impedes full and frank discussion of 
the strengths, weaknesses and value 
of a bid, proposal or response, thereby 
limiting the ability of the agency to ob-
tain the best value for the public.”23

	 This information, however, will 
ultimately become public record, so 
eventually it can be obtained by a 
competitor or the public in general. 
The legislature did not elaborate as 
to how this amendment would be 
“economical” for vendors. There are 
no direct costs to vendors associated 
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with the amendment, and indirect 
costs are not specified in the statutes 
or legislative history.
	 The legislature apparently deter-
mined that by keeping the submittals 
and the oral presentations exempt, no 
vendor could gain an advantage in the 
procurement process by knowing what 
the other vendors submitted. The true 
advantage of this, however, is unclear 
since vendors do not know what their 
competitors are submitting until after 
the submittal deadline, and vendors 
cannot change their bids or proposals 
after they are opened, except perhaps 
to cure minor irregularities.24

	 The legislature also determined 
that meetings at which negotiation 
strategies take place should be ex-
empt because, “the efficient adminis-
tration of the competitive solicitation 
process would be hindered.”25 There 
is no explanation or elaboration as to 
how it would be hindered.
	 The practical effect of exempting 
these records and meetings is that 
it will be more difficult for the public 
and the bidders to observe the evalu-
ation process as it occurs. This also 
means that dissatisfied vendors will 
have a more difficult time deciding 
whether they have a viable protest. 
	 Typically vendors could, and did, ob-
tain the bids and proposals submitted 
by their competitors, then determine 
if they made any mistakes or other er-
rors as described above. Now, vendors 
will generally have no information 
about any of the competing bids or 
proposals until 30 days have passed or 
the notice of intent to award is posted. 
Also, without observing competitor 
presentations and question and an-
swer sessions, vendors will not know 
whether protest grounds exist until 
the recordings of the meetings become 
available. For instance, a vendor may 
have no way of knowing whether a 
competitor improperly changed its 
price from its proposal during the 
oral presentation. In other words, 
dissatisfied vendors will need to take 
immediate steps to procure the tempo-
rarily exempt records and recordings 
just to determine whether grounds to 
protest exist. This may be especially 
problematic for vendors and counsel 
because there are typically strict time 
deadlines in the protest process. 

	 For example, under F.S. §120.57, in 
state agency solicitations, a protestor 
has only 72 hours from the time the 
intended award is posted to file a no-
tice of intent to protest. The protestor 
then has 10 days from the submission 
of the notice of intent to file its formal 
written protest, and must state all 
grounds on which the protest is based. 
Any grounds not raised are deemed 
waived. The “temporary” exemptions 
could make it very difficult, if not 
impossible, for vendors to obtain and 
analyze the requisite records and 
recordings within such limited time 
frames and for counsel to assess the 
viability of a protest or articulate 
“all grounds” for the protest. In other 
words, the discovery process will be 
more difficult. One possible cure for 
this issue is to allow more time to file 
protests, or to allow protestors to sup-
plement their protests as they obtain 
additional exempt records through 
public records requests. Such a cure 
would require additional legislation 
to amend the state protest statutes 
or modifications to local government 
ordinances and could delay the protest 
procedure and award of the project.
	 The legislative intent of the amend-
ments may better suit invitations to 
negotiate. That is a solicitation for 
competitive sealed replies to select 
one or more vendors with which 
to commence negotiations for the 
procurement of commodities or con-
tractual services.26 In these types of 
solicitations, the written submittals 
may not have included price and other 
material terms. In that scenario, it 
would seem unfair to allow competi-
tors to attend each other’s negotiation 
sessions. In contrast, in other types of 
solicitations, such as invitations to bid 
and requests for proposals, vendors 
have already submitted price and 
other material terms at the time their 
submittals are opened. Since pricing 
and terms are generally fixed at that 
stage, it is unclear how the public 
would benefit by imposition of the 
temporary exemptions. 
	 Although some may argue that the 
underlying intent of the amendments 
was to make it more difficult to protest 
agency awards, others may point out 
that the practical effect of the amend-
ments could result in more protests. 

For example, potential protestors 
who believe the evaluation process 
was unfair or inadequate will not 
be armed with enough knowledge to 
determine whether there are grounds 
for a successful protest. Therefore, in 
an abundance of caution, it might be 
wise to file a notice of intent to protest 
to gather the requisite information. 
Stated another way, the strategy 
might be: When in doubt, protest. 
Otherwise, a vendor’s right to protest 
or challenge the award in any capacity 
will likely be waived. This may result 
in an increase of time and expense 
for both the vendors and agencies to 
navigate the protest process.
	 Another issue raised is whether 
the public records exemptions will 
have any spill-over effect into histori-
cally public proceedings; for example, 
will there be any impact on publicly 
conducted “openings” or portions of 
team or selection committee meetings 
during which proposals are evalu-
ated? The Florida Supreme Court has 
stated that “specified boards and com-
missions . . . should not be allowed to 
deprive the public of this inalienable 
right to be present and to be heard at 
all deliberations wherein decisions 
affecting the public are being made.”27 
However, during these meetings, the 
team members may discuss specif-
ics of the proposals so they can be 
compared and contrasted. Under the 
amendments, such discussions would 
otherwise be exempt. 
	 Although such portions of the meet-
ings are not specifically excluded 
under the amendments, if meetings 
were to occur within 30 days of bid 
opening, allowing attendance would 
seemingly defeat the purpose of 
keeping certain information about 
the proposals confidential. Similarly, 
during public bid openings, agencies 
have routinely announced the identi-
ties of the bidders and pricing. Here, 
too, such practices may no longer be 
permitted. It remains unclear how 
these issues will be addressed.
	 Further, the agencies are now re-
sponsible for keeping certain records 
and meetings exempt that have his-
torically been open. Before the amend-
ments, agencies were accustomed to 
providing bids or proposals pursuant 
to public records requests, sometimes 
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even publishing the responses on 
the agency’s website. Agencies also 
routinely noticed negotiation and 
oral presentation meetings to ensure 
compliance with the Sunshine Law. 
Agencies which are not aware of or 
mistakenly post or make available 
the newly exempt records or meet-
ings, may invite protests of intended 
agency awards due to lack of compli-
ance.
	 In Capeletti Brothers, Inc. v. Depart-
ment of Transportation, 499 So. 2d 
855 (Fla.1st DCA 1987), for example, 
a protesting bidder claimed the De-
partment of Transportation violated 
the Sunshine Law when it closed to 
the public a bid review committee 
meeting. The DOT did so because 
it believed some documents exempt 
from the Public Records Act under 
DOT specific statutes, such as cost 
estimates and bid analyses, were go-
ing to be discussed. The First District 
Court of Appeal agreed and upheld 
the closed-door meeting. 
	 In addition, the amendments do not 
address the ramifications of conduct-
ing a meeting in the sunshine that is 

now exempt, such as an oral presenta-
tion. Although several cases hold that 
violations of the Sunshine Law can 
void an award, those cases generally 
involved closed meetings that should 
have been open to the public.28

	 Further, the language in the amend-
ments is in contradiction to language 
in certain public procurement stat-
utes. For example, procurements of 
professional services pursuant to F.S. 
§287.055 and auditor services pursu-
ant to F.S. §218.391 state that the 
public must not be excluded from the 
proceedings under those sections.29 
It is unclear how the statutes will 
be reconciled going forward. In all 
likelihood, the amendments will lead 
to requests for advisory opinions from 
the attorney general’s office.

Conclusion
	 The 2011 amendments to Florida’s 
Sunshine Law and Public Records 
Act could have a profound effect on 
government contracting and protests. 
The extent of the ramifications is un-
clear. There will be instances when the 
amendments have little to no effect. 

Evaluating competitive solicitations 
can be a lengthy process. For example, 
if oral presentations are not conducted 
sooner than 30 days after bids and pro-
posals are submitted, vendors will be 
able to obtain the competing submit-
tals before the oral presentations, just 
like they could before the amendments. 
Further, if the notice of intended award 
is not posted within 30 days of the oral 
presentations, vendors will be able to 
obtain recordings and records before 
the notice is posted. 
	 In situations when the new time 
periods have not lapsed, the effect of 
the amendments on the public’s ac-
cess to the decision-making process 
and the filing of protests remains to 
be seen. While the amendments may 
make it more difficult for a protestor 
to file a protest due to lack of informa-
tion, a potential exists that vendors 
may be more likely to protest in an 
abundance of caution. State agencies 
and local governments may need to 
consider adjustments to their codes or 
protest rules, for instance, by giving 
more time for vendors to protest, or 
by allowing protestors to amend and 
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update their protests as they receive 
additional information through public 
records requests, though that could 
delay the protest process. One way or 
another, since the amendments are 
contrary to long-standing practices 
and requirements applicable to the 
competitive solicitation process, it will 
undoubtedly take some time for bid-
ders, public agencies, and their respec-
tive counsel, to become acclimated to 
the new procedures.q
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